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18-N42-2350
REGULATING PRIVACY | N CYBERSPACE: ISSUESAND CHALLENGES
PROF.M AFZAL WANI1?

INTRODUCTION

All the members of human society are with an inheremiig¢acy of having relations with one
another and maintain a harmonious mutual existence. They, however, fall apart on just perceiving
some traces of conflict. They sometimes opt to manage it, but manyotrerevhelmed by self
interest fail to adjust it. his is one of the major factors that prepares a person to retain a certain
degree of confidentialitio overcome the ordinary friction of social existeritke confidentiality

has to be maintained at higher level if the conflict is with higher intensityrdinary course of

life also there are certain matters about which every human being is by virtue of his human nature
inclined to avoid display. 't is in this real
Privacyisair i g ht tnce. dheenatliresof priveady depends on the squtitical, economic

and cultural outlook of the people of a place at a particular moment of time. It is divergent and the
uniformity in its contours is more or less unachievable. In each situation, speaking
jurisprudentially, it needs protection to make human life possible. Prregeyators, as
substantial and procedurake sure to be relative and not uniform. Any legal system will have to
attain its acceptable regulatory framework to avoid the vices @mgyaygt of exploitation and nen
regulation of conflict.

In its essence the privacthus,is the withholding of some particular information about
anyone who needs its retention for social reasons or to avoid conflict or to fight conflict.
Etymological surey shows thatnivacy is freedom from intrusion by the public and avoidance of
notice, publicity and display. It is a privilege of concealment; a place of retreat and retirement;

a private matter. It is a state of being alone and not being watchexdwbdd by other peoplin

other words,His is a state of being alone to exclusion of others with a feeling of being quite secure
without threat of others being informed about his secretes. It occupies space in the life of a person
in multiple dimensiond psychological, social, economic, political or so. When a person finds any
particular information about him has come to others knowledge without his willingness he feels
totally lost, deprived, harmed and empty. He feels timid and finds his self onlyecedoia
vegetative existence rather than being a respectable member of the society with due honour and
dignity.

To reiterate, it may be said that this is true of any human being that he wants a mechanism
for enabling him to live with protection of his pagy and dignity. In traditional societies the urge
for privacy is much more intense and wide. In a society like India social status of a person depends
totally on his image in others mindsit may be for any reaspbased exclusively on their own
percepitve? Privacy of a person can be impacted here bypagativanformation coming to public
domain and devastate his whole |ife. When mat
way coming to others knowledge that can in no time ruin his kBetfie, society and career
(political, social or busines)

There is a growprivacy also in India which when violated results into problems of public
order. There are open secrets not to be stated. That has very serious political implications and

1 Professor and Dean, University School of Law and Legal Studies, Guru Gobindli&ingrastha University, Del1i10078.
India. Email: m_afzalwani@yahoo.co.in
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affects thewhole set of alliances in family, society, politics and even government formation. On
the same pretext many times riots are caused resulting into enormous damage to life and property.
Modern strides in science and technology have created more issuesaahs about protecting
privacy. The power of man to intervemeproduce and publicise has unimaginably multiplied to

his advantage and may others advantage and disadvantage. Right from accessing a website to use
of cloud computing or big data, the latapplication of softwarBasmade possible the collection,
processing and analyzing the privacy related data with or without the consent of the affected
persons for their commercial or any other vicious or virtuous purposes putting individuals at the
risk of unknown financial as well as emotional threats and losses. What can prevent the misuse of
technologiess a moot question. What can be done by law and what more should be looked for has
to be seriously identified, understood and acted upon.

Hot issueis to balance the rights of individuals against tigltly or wrongly described
public interest in required information. It is a cause of worry for increasing violations of rights by
both state and individuals. The stakeholders, not confident about atiyngyprotectivelegal
regime and its implementation in the background of dilution of traditional values and non
extension of jurisdiction beyond cross borders, are in a situation wary and vulnerable. Immediate
need is to analyze the emerging dimensidn@rivacy and the challenges it faces in cyberspace.
Some focussed gloss is required to be put on promoting a legal mechanism and value system for
the purpose.

India is realizing the heat of the privacy issue. Though not specifically defined in the
Constiution, the Apex Court has time and again reiterated ti@&itintegral part of right to life.
Keeping the ongoing development relating to the privacy issue in backgroundgéme need is
to analyze the emerging developnmermlating to privacy anthe challenges it fasavhich areto
be met now in the cyberspace.

UNIVERSAL DECLARATIO N OF HUMAN RIGHTS

Article 12 of the Universal Declaration of Human Rights (1948) describes privacy as:
"No one shall be subjected to arbitrary interference with hisapyivfamily, home or
correspondence nor to attacks upon his honour and reputation. Everyone has the right to
the protection of the | aw against such int
Article 17 of the International Covenant on Civil and Political Rights (to whdalis a party)
provides:
"No one shall be subjected to arbitrary or unlawful interference with his privacy, family,
home and correspondence, nor to unlawful attacks on his honour and reputation.”

JUDICIALLY ACCEPTED FACETS OF PRIVACY AN D LIMITS IN INDIA
As a Fundamental Right

In India privacy is a judicially created fundamental right. In 1963, the Supreme Court of India
refused to grant validity to surveillance and domiciliary visits under police regulations without a
statute and considered that as dation of right to life and personal liberty under article 21 of the
Constitution of Indig&l n t hi s case the expression 6lifed
measured by the court. Though the majority found that the Constitution contained iod expl
guarantee of a é6right to privacybo, it read th
to dignity. The court observed: fAan unauthori

2. Kharak Singhv. State of UPAIR 1963 SC 1295
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caused to him thereby, is as it were the viofabf a common law right of a mahan ultimate
essential of ordered |iberty, if not of-1the v
Athe right to personal l' i berty 1 s not only
movementsbut also free from encroachments on his private life. It is true our Constitution
does not expressly declare a right to privacy as a fundamental right but the said right is an
essential ingredient of personal liberty. Every democratic country sandtifmesstic life;
it is expected to give him rest, physical happiness, peace of mind and security. In the last
resort, a person's house, where he lives with his family, is his "castle" it is his rampart
against encroachment on his personal | iber
These bservations pave way for recognition of the right to privacy on concrete grounds.

Now the challenge is of putting information about a person, his family and other relatives on
internet and violation of his privacy that has become a very easily attainabl@ehfor many as
now all the records are put and stored on soft ware by all government amgdvesnmental
agencies. To understand the nature of government intervention into privacy of people in Indian
experience some judicial experiences are incotpdriaere.

In 1972, the Supreme Court, 1 M. Malkaniv. State of Maharashtrda case of telephone
tapping, upheld the right to privacy but obs:
citizen will be protected by courts against wrongful or higimded interference by tapping the
conversation. But the protection is not for the guilty citizen against the efforts of the police to
vindicate the | aw and prevent corruption of p

In 1975, the Supreme Court,Bobindv. State of M.R* recognised in principle the right to
privacy and allowed surveillance of only those who have determined to live the life of a criminal
as may be established on the basis of materials available about the case. Subba Rao J, clarified:

[T]he word libety in Article 21 was comprehensive enough to include privacy also. He
said that although it is true that our Constitution does not expressly declare right to privacy
as a fundamental right but the right is an essential ingredient of personal liberty.
Thecourt further observed:
AThe right to privacy will, therefore, nec
case development. Hence, assuming that the right to personal liberty, the right to move
freely throughout India and the freedom of speeehteran independent fundamental right
of privacy as an emanation from them it could not he absolute. It must be subject to
restriction on the basis of compelling public interest. But the law infringing it must satisfy
the compelling state interest te#t.could not be that under these freedoms that the
Constitutonma ker s i ntended to protect or protect
In R. RajagopaV. State of Tamil Nadiwas involved a balancing of the rigbtprivacy of citizens
against the right of #hpress to criticize and comment on acts and conduct of public officials. The
case related to the alleged autobiography of a convict, sentenced to death for committing six
murders, who had commented on his contact and relations with various police Sffidial
Supreme Court commented on the matter as follows:
(1) The right to privacy is implicit in the right to life and liberty guaranteed to the citizens
of this country by Article 21. 't is a fAric
the privacy of his own, his family, marriage, procreation, motherhood, childbearing and

3.AIR 1973 SC 157
4. AIR 1975 SC 1378
5. AIR 1995 SC 264
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education among other matters. None can publish anything concerning the above matters
without his consend whether truthful or otherwise and whether laudatory or criti€al
he does so, he would be violating the right to privacy of the person concerned and would
be liable in an action for damages. Position may, however, be different, if a person
voluntarily thrusts himself into controversy or voluntarily invites or ragsesntroversy.
(2) The rule aforesaid is subject to the exception, that any publication, concerning the
aforesaid aspects becomes unobjectionable if such publication is based upon public records
including court records. This is for the reason that onoatéer becomes a matter of public
record, the right to privacy no longer subsists and it becomes a legitimate subject for
comment by press and media among others. We are, however, of the opinion that in the
interests of decency [Article 19(2)] an exceptimonst be carved out to this rule, viz., a
female who is the victim of a sexual assault, kidnap, abduction or a like offence should not
further be subjected to the indignity of her name and the incident being publicised in
press/media.
Here the courthasitk en a cauti onary stance holding that
have to go through a procesateby-cased e vel opment . 0 A strong i nf el
the relevant state agencies and courts have to exercise due alertnes®w sitaation created
by use of cyberspace by people throughout in the world without borders with possible violation of
the right to privacy.

In a well known case, nameBeopl|l eds Uni on v.fUoion ofndig®gave Li ber
thorough consideration tihe issue of wiretapping, which can include SMS and Email etc., and
declared:

[Plrivacyd by itsel® has not been identified under the Constitution. As a concept it may
be too broad and moralistic to define it judicially. Whether right to privacy can ineecla
or has been infringed in a given case would depend on the facts of the said case. But the
right to hold a telephone conversation in
interference can certainly be sanlthatelephoie as a
are often of an intimate and confidential character. Telephone conversation is a part of
modern man's life. It is considered so important that more and more people are carrying
mobile telephone instruments in their pockets. Telephongecsation is an important
facet of a man's private life. Right to privacy would certainly include telephone
conversation in the privacy of one's home or office. Telephtamging would, thus, infract
Article 21 of the Constitution of India unless it is éited under the procedure established
by law.
The court simultaneously stated in relation to Article 19:
When a person is talking on telephone, he is exercising his right to freedom of speech and
expressiono, the court etdpging unkessdt comasnwithint her e
the grounds of restrictions under Article 19(2) would infract Article 19(1) (a) of the
Constitution. o
The court in this case rejected the contenti
before any wiretapping cdd take place and accepted the contention that administrative safeguards
would be sufficient.

6. AIR 1997 SC 568
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Privacy of Communications

All Communicationlaws related to posting, telegraph and telephony and Email permit interception
under specified conditions. Sectiob ?f the India Post Office Act 1898 confers powers of

interception of postal articles for the O&6publ
i nterest of the public safety or tranquil | it
Governrm@t 6 and the certificate issued by them i s

Telegraph Act is to the same effect in case of:
a) the occurrence of any public emergency, or in the interest of the public safety; and
b) in the interests of the soveretgrand integrity of India, the security of the State,
friendly relations with foreign States or public order or for preventing incitement
to the commission of an offence.
Now section 69 of the Information Technology Act 2008 contains an elaborate veirglmn o
intercepton law in the interest of:
a) sovereignty or integrity of India,
b) defence of India,
c) security of the State,
d) friendly relations with foreign States or
e) public order or
f) preventing incitement to the commission of any cognizaliEnoé relating to above or
g) for investigation of any offence.
There is an apparent dilution of protection of privacy from earlier lawgdonhationTechnology
Act. Any unscrupulous governmenta n f e e | it O6necessary or expe
per sonb6s pr iundecthe famsepdetext of gublic intgrest
In any case there is need for a limit on the ability of the government to impinge on the

individual s6 privacy. How far that can be don
the case of electronic communications falling under the purview of the Information Technology
Act in the name of Asovereignty of the nation¢

The current volatile situation is a catalyst for impairnarmirivacy dashing down of select people
at the hands of the persons with Crush Button,

Breach of Privileged Communications

Privileged Communications are also under threat of breach which include undedidue

Evidence Act,1872communications betweespouses and communications with legal advisors

Section 122 of the Evidence Act forbids married couples from disclosing any communications
made between them during marriage without the consent of the person who made it. The rule has

an exception of notappi cabl e to suits fdAbetween married p
married person i s prosecuted f oT.J Ronngrv.R.C.i me <co
Varghesé, this was held which was a case of man suing hisrstaw for defamation beed on

statements about him written in a letter addressed to his daughter. The trial court held that the
prosecution was invalid since it was based on privileged communications between the couple.

7. AIR 1967 Ker 228
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Breach through Laws on Search and Seizure Provisions

Any law that allows search and seizure does virtually permit invasion of our privacy. Examples of
such | aws are: The I ncome Tax Act, the Narcot
Code of Criminal Procedure (Cr. PC) provides that a house or premebe searched either
under a search warrant issued by a court, or, in the absence of a couriaeaad, by a police
officer in the course of investigation of offences. Thus, a court may issue a search warrant where:
(a) it has reason to believe theatperson to whom a summons has been, or might be,
addressed, will not or would not produce the document or thing as required by such
summons; or
(b) where such document or thing is not known to the court to be in the possession of any
person, or
(c) wherethe court considers that the purposes of any inquiry, trial or other proceeding
under this Code will be served by a general search or inspection.
Section 165, Cr . PC permits conduct by dApolic
officermakigp an i nvestigationo without first obtain
for believing that anything necessary for the purposes of an investigation into any offence which
he is authorised to investigate may be found in any place withimitite bf the police station of

which he is in charge, or to which he is atte
ot herwise obtained without wundue del ayod. Such
belief and s@peciibdlye dé stohd atrhiasg pf or whi ch searc
the search to conform to procedures including
respectabl e inhabitants of the | ocalieteryc®. Thel
of fAa | ist of all things seized in the cour s
respectively foundo, the delivery of this | i s1
in reality, these requirements are observedmane t he br each denouncing t
is his castled. Courts have been declaring evi

unlawful. The enforcement agencies need to ensure privacy in all situations of using-asshgot
the Information Technology for their ordinary process of search and seizure and maintenance of
records.

The Supreme Court has struck down provisions of Andhra Pradesh Stamp Act on grounds
thattwas too intrusive of <citi z ¢he collectariogdiegatet o pr
Aany personodo to enter any premises in order t
found to be improperly stamp&The Court held that in the absence of any safeguards as to
probable or reasonable cause reasonable Is#s, this provision violated the constitutionally
guaranteed right to privacy AdAboth of the hou:
judicial prevention of violating right to privacy by state intrusion.

PRIVACY OF THE BODY
Court-ordered Medical Examinations

In Shardav. DharmpaP, the Supreme Court upheld the rights of matrimonial courts to order a
person to undergo medical test to prove the existence of unsound mind. Such an order, the court
held, would not be in violation of the right to persiiitzerty if the applicant had a strong prima

8 State of UR/. Ram Bal Mishra,AIR 1980 SC 593
9. 2003 SC decision.
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facie case. Privacy can be assured to the extent that any other person is not deprived of a statutory
right.

Reproductive Rights

Can a 13yearold girl medically terminate her pregnancy after she conceivesgiog bepeatedly
raped? According to the Medical Termination of Pregnancy Act, 1971 a pregnancy may be
terminated before the twentieth week if:
) the continuance of the pregnancy would involve a risk to the life of the pregnant woman
or of grave injury to hephysical or mental health; or
(i) there is a substantial risk that if the child were born, it would suffer from such physical
or mental abnormalities to be seriously handicapped;
(i)  where any pregnancy is alleged by the pregnant woman to have been caused by rape
(iv)  where any pregnancy occurs as a result of failure of any device or method used by any
married woman or her husband for the purpose of limiting the number of children.
Consent for termination needs to be obtained from the guardian in cases of minarseorwimo
are mentally ill. In all other cases, the woman herself must consent. Beyond the period of 20 weeks,
the pregnancy may only be terminated if there is immediate danger to the life of the woman.
In August 2009, the Supreme Court, irBuchita Srivastea v. Chandigarh
Administration’®a f f i r med, generally, womends rights to
of their "~ personal l'i berty". The court obser
choices can be exercised to procreate as a®lito abstain from procreating. The crucial
consideration is that a woman's right to privacy, dignity and bodily integrity should be respected....
The court in the same breath affirmed that thi
life of the prospective child. There are multiple arguments which have a bearing on privacy,
especially in Indian social conditions.

DNA Tests

In the case oRohit Shekhav. Narayan Dutt Tiwari't he Del hi Hi gh all owed
to subject the person heamed as his biological father to a DNA test. The court relied on
international covenants to affirm the fAright
antecedentso irrespective of her (or teret) | eqgi
of child to not be branded illegitimate; yet the conclusiveness of the presumption created by the

law in this regard must not act detriment to the interests of the child. If the interests of the child

are best served by establishing paternity ofesmme who is not the husband of her (or his) mother,

the court should not shut that consideration altogether.

There is also a strong Supreme Court opi ni
absolute and that may be interfered with in order tdesetany terrestrial issues. Such questions
generally arisen in the context of the determination of paternity, divorce or maintenance
proceedings. Medical examination is now an integral part of certain criminal investigations. In
same line fall Fingerprintshandwriting samples, photographs, Irises, namalysis and brain
maps.

10 (2009)9 SCC1
11 Decided in 2010.
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Privacy of Records

We are in an age very advanced in civilisation and culture. The practice of maintain records is
almost universal. Now another stride if from paper to paper éessds.Records of birth, death,
academic achievements, business transactions, property titles, income tax filings, food
entitlements, travels, employment, judicial proceedings, official works, medical examination,
public and private events and expendisua@d other activities of life are being maintained now
without fail. A significant sector of private service providers has come up in the area like banks,
hospitals, insurance and telecommunications. Many statutory requirements about maintenance of
recorcs are being followed as an obligation as well as a benefit. The Registration Act, the Evidence
Act, the Right to Information Act are its prominent examples.
Section 52 of the Registration Act, 1908 and
docunent so as including the following:
1. Documents forming the acts, or records of the acts:
(i) of the sovereign authority,
(i) of Official bodies and the Tribunals, and
(i) of public officers, legislative, judicial and executive, of any part of Indiafor o
the Commonwealth, or of a foreign country.
2. Public records kept in any state of private documents.
Section 76 mandates that every public officer
person has a right to inspect, shall give that personmarma copy of it on payment of the legal
fees together with a certificate written at the foot of such copy that it is a true copy of such
document or part thereof.
There is no legislative guidance within the Evidence Act to indicate who may be said to
posess fAia right to inspecto.
The Right to Information Act 2005 confers on citizens the right to inspect and take copies of
any information held by or under the control of any public authority. Information is defined widely
to include @ an yn, imlading regorad, documenta, mgmo$nals, opinions,
advices, press releases, circulars, orders, logbooks, contracts, reports, papers, samples, models,
data material held in any electronic form and information relating to any private body which can
be accessed by a public authority Sectiah&8()ofany ot
the Act exempts #fAdisclosure of personal i nfor
to any public activity or interest, or which would cause amanted invasion of the privacy of the
i ndividual 6 unless the relevant authority #dfis
di sclosur e of IrsMr.cAhsari Magud A .l aviinisty of External Affairs the
Central Informatio/Co mmi ssi on hel d that Adisclosure of d¢
as causing unwarranted invasion of the privacy of an individual and, therefore, is not exempted
from disclosure under Section 8 (dgpdadjeasonadHat t he
Adet ail s of a passport are readily made avai
example to travel agents, at airline counters, and whenever proof of residence for telephone
connections etc. is required. This is so in spftéhe fact that nothing in the Passport Act itself
authorizes disclosure of any documents under any circumstances. Under the Right to Information
Act denial of information about religion of a person was upheld on grounds of privady. X
v. Hospital Z** a person sued a hospital for having disclosed his HIV status to his fiancé without

12 22d December 2008
13 AIR 1999 SC 495
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his knowledge resulting in their wedding being called off. The Supreme Court held that the hospital

was not guilty of a violation of privacy since the disclosure was rtapli®tect the public interest.

While affirming the duty of confidentiality owed to patients, the court ruled that the right to privacy

was not absolute and was fAsubject to such act
crime or disorderorprt ecti on of health or morals or prot

Concept of Opublic interestd would be accordi
asked to disclose personal informai n  wi t hout a% personds consent.

CONCLUSION

Privacy n its traditional context is very dear to every Indisvhether the information is in
electronic form or any other, they want to retain it from disclosure rightly so for security and
dignity. The judicial pronouncements on the issue, in multiple facetsalréhat privacy cannot
be extended to hide guilt, however. It is quite reasonable but there is need for protection of privacy
of millions, mostly not well with technological knowhow, for whom a legal framework needs to
be adopted. There is absence of nagdsm for redress of grievances and inability to seek justice
through ordinary mechanism for justice.

No study can disprove exploitation of weaker individuals and sections of the society only
for their inability to maintain privacy and dignity embeddedtieir records in cyberspace. There
is blackmail and bloodshed evident from every new magazine and news paper which is not totally
for reasons other than violation of privacy. In reality, the cases on privacy came to courts on the
pretext of few influenal persons and not the ordinary victims of others exploitation and onslaught.
Most of the people are as members of a credulous society not even conscious about their rights to
privacy and dignity. Courses taught from school to university are maielyted to bread earning.
Enforcement agencies are not oriented to this cause.

Certain people have turned more aggressive and unruly in respecting others privacy. They even
adopt corrupt means to acquire personal information about other in whom theytarested.

They also put tactfully wrong information in media about such persons. In any case the theft of
private information and its misuse needs immediate attention of authorities and in this regard help
may be taken from The OECD privacy Guidelines; Tbhencil of Europe Convention on data
protection;International Covenant on Civil and Political Rigit€ CPR); The European Union
privacy Directive; and Selfegulation as a national solution.

The development of technology, Internet and creation of cyheeslacks a legal, normative,
sociological, cultural and even psychological analysis. This should be done along with study about
the legal problems arising from the widespread use of the Internet. This should, however, be an in
depth study of the changimghaviour of the peopla India with vices which dominate the scene.

14 CIS/Privacy India DRAFT Tuesday, 12 April 2011 i LIMITS TO PRIVACY Prashant lyengar 1
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COLONIAL REPARATIONS , COLLECTIVE REDRESS AND THE COLONIAL LE GAL
SERVICE IN THE POST-WAR BRITISH EMPIRE

DR.HELEN O'SHEA!

ABSTRACT

In the context of current debates summding the success of colonial reparations in the ohse
Kenya, this paper explores the historiography of the complex engagement of the British colonial
legal service in countansurgency (COIN) operations in the p&#tcond World War period. It
surveystangential approaches that help shed light on the possible usefulness of exploring the
extent to which twentieth century British courts were neutral arbiters of justice or active
participants in the various emergency campaigns. Given the complex histetatadnship
between British courts and the conduct of counterinsurgency campaigns, the paper concludes by
guestioning the extent to which empirical historical research on the British colonial legal service
might feed into the legal arguments for reparadi from different national perspectives and help
chart the relationship between colonial emergency law and its legacy today. In doing so, the
following underscores the utility of using interdisciplinary collaborative approaches connecting
history, law andolitical science.

Key words: British colonial legal serviceemergency law and ordé¢enya,Hanslope disclosure,
reparations, COIN

INTRODUCTION

On 6 June 2013, Foreign Secretary William Hague announced that Britain was to pay out
£19.9million in costand compensation to more than 5,200 elderly Kenyans who suffered torture
and abuse during the Mau Mau uprising in the 1950s. While he claimed that the payment was
being made as a ofull and final settl| eeyment 06,
liability for the actions of the colonial administratiqilague, 2013) Contrary t o H
assertion, it is anticipated that the recent success of compensation claims for these Kenyan Mau
Mau veterans may pave the way for further claims by suspectedyents and collaborators
during COIN campaigns in Malaya, Nyasaland, Cyprus, Aden, Indonesia, Oman and Northern
Ireland between the late 1940s and 1970s. Furthermore, with the increasing prominence of
emergency law in a poS¥11, postArab spring worldorder struggling to effectively confront
Daesh, the philosophical, ethical, legal and practical issues of emergency law are receiving
increased attention.

Despite these developments, the legal contexts of the British COIN machinery have yet to
be systematally explored, more specifically emergency colonial and -pokinial judicial
systems. Despite this however, it is no exaggeration to say that the historiography of-ti&r post
empire has been one of the most rapidly expanding areas of British inmigoa}. Several factors
are behind this shift of interest in imperial studies of which the Kenya reparation case is key. With
the historic high court ruling in London in A
over 8,500 previously concedleolonial records dealing with emergency and extraordinary legal
measures in 36 colonies, it is anticipated that this material will deepen our understanding of the

1 Dr. HelenO'Shealecturer University of DundeeEmail: h.oshea@ed.ac.uk
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impacts these judicial measures had. This historic case has also opened up new rejsaratsn d
concerning Britai no solonial sigugents, @and feeds into omempdraeyd a n
debates surrounding British popular perceptions of their imperial past. In these ways, imperial
legacies are no longer within the domain of former i@ or in the historical past but are being

played out in Britain as a result of the successful Kenyan reparations case in 2013. Led by the
human rights legal firm Leigh Day and the Kenya Human Rights Commission, this
groundbreaking case, the first of kind against the former British Empire, was also an example

of history on trial. During proceedings, historians David Andef2005) Huw Benneti(2012)

and Caroline EIking2005)served as expert witnesses for the elderly Kikuyu claimants who were
subjcted to torture and abuse in the detention camps of Emergency Kenya during th&H&ib0s.
testimonies starkly called into question the validity of the traditional COIN narrative of the use of

Omi ni mal f o r c-eedtric strateégy fhat ptilh éxta its ipaiency in the British popular

and military i maginations. The most comprehen:c
di scl osur ed i s doursapotmpendal anceGbmmonwealth idtopublished

in 2011. Further contrutions by Mandy Banto(R012) senior research fellow at the Institute of
Commonwealth Studies and a Colonial Offfice records expert who worked at National Archives

at Kew for over twenty years, have shed much lighthenvarious British approaches ftre

removal of sensitive records of colonial administrations during the era of decolonisation.

THE HISTORIOGRAPHY O F BRITISH POST-WAR COIN

Within the complex web of empire, COIN operations consisted of #iaykired contributions by

the colonial police, nitary, Special Branch and the administration (of which the colonial judiciary

was an integral part), each with its own unique identity and institutional memory, each with its

own complex legacyin Kenya, 1090 sentences of execution, passed in the Supeune were

carried out by the British administration in Kenya between October 1952 and March 1958

(Anderson, 20053 5 3 ) . For El kins this was a 6startling

evidence offered by the prosecut@(2005:88). While the emergency regulations from the time

of the declaration of emergency on 21 October 1952 were those that were handed down by the

Emergency Powers (Colonial Defence) OrateCouncil, 1939, there was, as Anderson notes,

6somet hing compéebuinghge dhstibhaotivwveaad bureauc

set it apart from ot her e X a m[R0086: 6).As Aralaersore p t p e

expandsohe war against Mau Mau was fought not just by the military, or by the police, but by

the cvil administration, in a pervasive campaign that sought to strip the rebels and their

sympathisers of every possible human right, while at the same time maintaining the appearance of

accountability, transparency and justivéith over 30,000 convicted andentered during the

Emergency Period,awhere was thismoreapp@& nt t han i n {2006:6)Mau Mau t
The time period of the Kenya Emergency (188D has played a factor in stimulating these

debates as it corresponds with the height of British-pwastCOIN, a period of vigorous imperial

action with a 6érevivalist empi r ewargiobahempid t owa

rather than deconstructing(itackson, 2007)Aims to initiate what John Darwi(2006)termed

t he Of o uEnpinedartyy explain the lcostly courdiasurgency campaigns fought during

this era. Conducted, as Jackson has argued, 0

in Kenya, 6 and, as the present aut hos, haanar

facilitated by national service in Britain until 1963, it is clear that the advancement of

decolonisation was often absent from the intentions of those in British officialdom (Jackson, 2005:
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1358 OO0 S h e a Thowwdednlonis&tion, both apracess and an event, would ultimately
be influenced by a combination of metricentric, pericentric and international forces, it has also:
proved something of a false scent when attempting to chart Britain's relations with the
world in the postSecond Wod War decades, leading to some awkward anomalies. If
empire is defined as the dispensation of power through military, economic, political and
cultural means along with juridical control of overseas territory, it might indeed be argued
that empire never rég ended. Between 1968 and 1984 when, supposedly, Britain had no
empire, independence came to Aden, Mauritius, Swaziland, Nauru, Tonga, Fiji, Bahrain,
Qatar, the United Arab Emirates, the Bahamas, Grenada, the Seychelles, Dominica, the
Solomon Islands, #nGilbert and Ellice Islands, St Vincent and the Grenadines, St Lucia,
the New Hebrides, Belize, Antigua and Barbuda, St Kitts and Nevis and Brunei. Hong
Kong, with its six million inhabitants, remained British until 1997. Though the use of the
term 'British empire' ended, there was no sudden termination of the factors that have
conventionally been regarded as imperialism, including the possession of colonies
(Jackson, 2005t353).
Furthermore, within the historiographies of British decolonisation and Gi@if\deal extensively
with the i mmediate aftermath of the Second Wo
in 1968 (Darwin, 2009;Bayly and Harper, 2007;Lynn, 2006; Hyam, 2006; Sinclair, 2006,
Newsinger, 2006)accounts of the colonial legal g&e remain markedly scant, in contrast to the
police, military and political dimensions, despite its central role in emergency law and order. This
void also stymies intemperial comparative work on the various emergency legal systems
employed during thelecol oni sati on er a. How, say, does
derogation from English common law compare with the equivalent shift from continental civil law
in the postwar emergencies of the French and Portuguese empires? While valuableatmapar
approaches to decolonisation exist, these gaps in our understanding(&niyaivay, 2008)

In recent years, with in the context of human rights, the multifaceted impacts of the
continuities between preand postindependent judiciaries are receividge attention. There is
evidence, according to one working paper exploring the relationship between domestic legal
systems, colonial legacies, and human rights to suggest that such comparative attempts might pay
dividends:

€t here i s an ihat énemes sntracentgstudies af thé legal dimension of
human rights. Theoretically, common law states might be expected to have better human
rights practices on average than civil law or Islamic law states because common law states
tend to have strongemore independent judiciaries, more powerful lawyers, and more
detailed constitutions, all of which create more effective checks against government
repression. However, some empirical analyses are at odds with this theoretical prediction,
showing that civilaw states have better human rights practices than common law states,

at least in some contexts such as-Subhar an Africa (Keith and
argue that the relationship between characteristics of domestic legal systems and
government repressiovaries depending on a state's colonial legacy. Using a global cross
national analysis from 1978006, we find that among states with colonial legacies, the
common law legal system consistently leads to better human rights practices than other
legal systens , even when controlling for standar ¢
practices. Additionally, although the civil law system can also lead to better human rights
practices, its effect is strongest in the subset of states with no colonial legaalgoied
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that states with French colonial legacies have better human rights records than states with
other or no colonial legaci€Ring, Mitchell and Spellman, 2009)
Il n addressing the extent to which tehuponacol on
conquered or dominated nation or region continued after twemkettury political
independence, 6 Shmidhauser has found that:
The persistence of economic penetration and legal imperialism after independence is
perhaps the most striking charagc of the posWorld War Il era. Several indicators of
the persistence of legal imperialism are tested utilizing virtually the total universe of
nations in existence (or recently in existence) in the 19808 judicial systems and legal
professions. Wile 115 (81 percent) of a universe of 142 nations have indigenous law
schools or their equivalents, 74 (52 percent) provide legal training similar to that of the
former colonial nation and 11 (8 percent) have their legal professionals trained in the
former colonial nation. Similarly, 106 (74.6 percent) have adopted a legal system similar
to that of their coloniahation (2001331).
These observations are not intended to downplay the value of sdoatised contributions, for
instance, recent revisionisiterventions u g g e sttie damimant paradigm in studies of British
small wars positing a central role of minimum force in doctrinal guidelines for counterinsurgency
needs to be even more fundamental |l ymnmum sed t
force is nowhere to be found in British doctrine during the small wars of decolonis@®®is,
2011: 247).As Reis outlines,my o6si gni fi cant revision of t he
counterinsurgency during this period therefore has impbitaplications not only for the
historical record regarding doctrine in specific decolonisation campaigns but also for our
understanding of counterinsurgencyé|[and] shou
emulate past British successes in counseirgeny have a solid historical basi011:247)

THE KENYAN COMPENSAT ION CASE AND REPARAT IONS DEBATE

Moreover, this has potentially much wider implications in light of the successful Kenyan
compensation case. If, as French has argued (2011), tbésvi@s legitimised by what he terms

the O6veneer of | egalityd then to effectively
latter despite the tendency within the historical and legal disciplines to treat as independent each
ofthesearmsofth COI N machinery. This is nothing new.

triumpho of human rights between 1933 and 19
vagaries of intellectual fashion, and a perhaps-valu nded f ear of toésft@adi ng
turn the history of law into a ghetto in historical studies while the history of how law has been
deployed in international politicemains a ghetto within a gheitidlazower, 204: 380Arguably,

these sentiments could be extended to includesBrinperial historiography of the latter half of

the twentieth century in itseatment of issues surrounding emergency law and its use, impacts

and legacies in COIN operatioriBhe key exceptions here in the context of poat COIN in

Kenya include thework of David French, David Anderson and Caroline Elkins. Elsewhere,
historical and legal scholarship has focused on the ramificatiohe 8fevlin Commission Report

(1959) on the handling of law and order in Emergency Nyas&&intgson, 2002)

2In the economic sphere, recent work has shown that the identity of the former imperial power is a better predictwlofjabst
growth rates than legal origin. See D. M. Klerman et al. (2011) Legal aniginlonial historyJournal of legal analysjs3, 379
409.
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While it is widely accepted that the criminal law of nearly all of the states that were once
part of the British Empire, and for its remaining overseas territories, remains based on colonial
law, the evolution and legacy of emergency legislation, and its implsafar the future, have
yet to be comprehensively explored in twentieth century colonial andcplostial judicial
systems. A survey of the existing body of scholarship shows that this can be contrasted with the
substantial body of legal historical amgoretical work focusing on the role of legal interpretation,
local understandings, judicial biography and legal cultures in regional, national and transnational
legal dimensions of the British imperial project that has come to fruition in recent years
(Smandych, 2010; FosteBerger and Buck2008;Wiener,2009; Kostal, 2005; Hussajr2004;
Benton, 2002; Chanock, 1983)hile many of these contributions have predominantly focused
on the long nineteenth century in the white settler colonies and South &asth#ore recent
collections highlight the utility of a wider geographical investigative réBansettand McLaren
2014 Bentonand Ross2013; McLaren, 2012)

Many of these valuable works underscore the crisis of liberal imperialism during the latter
hdf of the nineteenth century, exposing the tensions and paradoxes between the centrality of the
6civilising missiondé with its ideal of equal.
themes continued to resonate in the latter half of thattete century with the contradictions
between the increasing prominence of the rhetoric of universalism and human rights on the
international stage (following fromthteh%9 Uni t e
Geneva Conventions and the Huean Convention of Human Rights in 1950) and the expedient
realities of COIN in British colonial hOtSpOt—B)wever, legal histories of this latter period remain relatively scant (though
their potential ramifications, in the context of the Cyprus Emergeweye to be pursued by the
Greek government at the European Court of Human Rigjittstmains to be seen if the Kenyan
case wil/l pave the way for other success sto
constituting a nfaldeamidt i nla¢ cent ¢ etmeon of
as Peter Tatchell, thBritain has a duty to compensate all victims of colonial repre¢$ainhell,
2013).

The Kenyan case watearly a bellwether. In Malawi, the families of over thirty aoltmial
protesters killed in March 1959 during the Nyasaland Emergency have reportedly said their
decision to sue was inspired by the Kenyan success ofdetijah (Maponder015) While this
case is ongoing, on 25 November 2015, campaigners calliagddicial review challenge to the
verdict of earlier official investigations into the alleged massacre of tWientyMalaysian rubber
plantation workers by British troops during the Malayan Emergency in Decembenoil®d®yise
known as thenaéBatcarg 0 Kdloist t h@urr(Bobwcatt2015)e at t

However, the majority decision by theyearourt t
grace period before 1966, when the right of individual petition to the European courhahh
rights was introduced, 6 may have profound cor

Troubles(Bowcott, 2015)Despite the force and fear used as part of BritishywasiCOIN tactics,

similar claims, even where the claimants are still alnae a low chance of success. While the
Kenyan case may have set a precedent, the watermark for overcoming the statute of limitations is
set extremely high, as is the expert forensic analysis required while the depth and breadth of

3 One contribution that indirectly acknowledges the links between colonial and postcolonial emergency paWeRadmraj and
A.K. Thiruvengadam (eds.) (200Bmergency powers in Asiaxploringthe limits of legality Cambridge: Cambridge University
Press.

4 Both of these inteBtate applications (176/5nd 299/57) were wound up due to the Londomich Agreement in February
1959. For more on these test cases, see A.W.B. Simpson 206¥n rghts and the end of empire: Britain and the genesis of
the European conventio®xford: Oxford University Press, 92D52.
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revisionist scholarshipn Kenya documenting the violence at the end of empire is not currently
matched elsewhere.
The legal claims go further than the field of reparations howdéuether investigations

foll owing the OHansl|l ope di scl ommweaedgedentoofwhd&, 8 00
the government has termed the Ospeci al coll ec
files that remain unlawfully held at Hansl ope

Government Communications Headquarnt&€KQ). In light of this discovery, Leigh Day is now
pursuing a case against the Foreign and Commor
distinguished historians Professors David Anderson, Richard Drayton, Margaret MacMillan,
Richard Evans anchristopher Bayly- for allegedly failing to comply with their statutory
obligations under the Public Records Act (1958) and the Freedom of Information Act (2000). Their

aim is to secure guarantees from the government that fully address how they plketthen

documents public and to ensure the provision of an appropriate timescale for their release that

comply with the statutory obligations. As Pro
overestimate the legacy of suspicion among historlarmswy er s and journal i sts
attempted suppression of the 8,800 files used

archived and hel d at t he Nalthasobeea estinfatectcthat thee s s i
O0special, &oilfl eccegdloansssi fi ed at the same rate as
years, ironically longer than the existence of the modern British Empire (&aliain, 2013).

While the content of these documents may or may not be of potential vaidtigetareparation

cl ai ms, nonet hel ess, as El kins has observed,
theeepi re is still waitingd (EIlkins, 2013).

While it is clear that the Kenyan case has stimulated British journalistic interest in the
turbuent endgame of empire, it remains doubtful if this has been matched by increased public
interest or historical awareness of this pefi&krhaps it is too soon to tell. The anachronistic use
of British imperial history and, until very recently, the ldygencritical acceptance of the pest
war COIN narrative has stymied informed debate in the past. However, at the time of writing, over
100 academics in Britain had signed up to support a letter to Prime Minister David Cameron calling
for the launch of a Guamission of Inquiry into the Teaching of British Colonialism and the British
Empire in UK Schools and Universities. Elsewhere, activist groups such as History Matters,
theBlack and Asian Studies Association ahgtice2History continue to campaign for arm
inclusive history curricul um, The debate surr
University of Oxford and campuses elsewhere may also lead to further reassessments of the longer
imperial past and its legaciés.

5 The most recent YouGov poll, conducted onl1B7January 2016 with a sample size of 1733 British adults, found that attitudes

towars t he British Empire tended to be positive. 43% of respon
that Britainds history of «c oll90% ioafl irsens pwansd ednstosmeftehlitn gt htaot bteh ep
only 21% regretted historic colonialism. A full breakdown of the YouGov results are available at
https://lyougov.co.uk/news/2016/01/18/rhodesstnot-fall/ [Accessed 14 February 2016]

6 The longer historical period too is also receiving increased attention in Britain the context of slavery reparations aseran b

by the invitation of Professd®ir Hilary Beckles, chairman of the Caribbean Community (Caricom) Reparations Committee
(CARICOM) to present his model for reparations at the University of Oxford on 26 January 2016 and previous to this at the
Repairing the Past, Imagining the Future: Reparations and Beyond Conference at University of Edinburgh on 6 November 2015.
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FUTURE DIRECTIONS

Two groundipeaking collections of recent interdisciplinary scholarship in empire studies bridging
the fields of history, politics and international relations inclueigacies of Empirdmperial Roots

of the Contemporary Global Ord¢Halperinand Palan2015)andEchoes of Empire: Memory,
Identity and Colonial Legacigdicolaidis, Sebeand Maas2015).0Other promising indications,
reflected by the topics covered in recent, though yet unpublished, theses may be indicative of a
greater shift in interest on the sod¢egal and historical aspects of emergency law in thepast

British Empire(Reynolds, 2011; Feingold, 2011; Swanepoel, 20t(3 the contention of this

author that a similar approach, combining empirical historical research of British colonial
emergenyg law with socielegal studies, under a broad church would also prove fruitful for
academics, practitioners and citizens interested in the burgeoning debates about emergency
powers, the evaluation of their moral, political and legal considerations asdtgsrunding their
assimilation into liberal constitutional democracies tof@yoss and\gApolam, 2006; Wilde,
2005).Given that specific legal structures, such as emergency law, emerge frorpaldaal

contexts, they cannot be understood as sirtig application of legal theory just as the power of

the emergency colonial state cannot be properly understood without including local perspectives
and experiences. We stil]l know relatively 1|it
| awd &ahe 01 aw o f-waf Britiskt Enpire Rethinking emengemcy tolonial legal
histories in these ways might also contribute to potentially beneficial jaipddinking in the

context of present and future reparation developments. If anythimd¢dgnyan reparations case

has showt he i mportance of the interconnections b
hi storical settings and their potential | mpact
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THE EXECUTIVE PRESID ENT, THE 19TH AMENDM ENT AND THE FUTURE OF
CONSTITUTIONAL DEMOC RACY IN SRI LANKA

MS. AYESHA WIJAYALATH *

ABSTRACT

Curbing the executive powers and strengthening democratic governance was a decisive factor in
PresidenMaithripalaSi r i senadés victory i n Jtheundamograti? 0 15 .
nature of the executive presidency in Sri Lanka lama the 18 Amendmet defined its scope
with special reference fits process and content.

The principal argument advanced in this paper is that theAi®endments a provisional
solution to theoverpowering executive presidenttyt overrides the powers of the legisiatand
the judiciary Even though iloes not ensure a total abdaitiof executive presidency as promised,
it dismantles, or at the minimum, dilutes the powers of the current executive presidency. It can,
thereby, be regarded as a significant step towaki®ving a more balanced system of governance.
Keywords: The executive president of Sri Lanka, executive powers, theAd®ndment,
constitutional governance.

INTRODUCTION

One principal theme that acted as an impetus for the unexpected regime chiamgeiny 2015
Presidential Elections in Sri Lanka, was the political exigency to reform the excessive powers
vested in the Executive President. People of Sri Lanka were apprehensiesauthoritarian
executivepresidential system, and therruptionandnepotism that waled by onefamily centric
governace during the Mahinda Rajapakse regime.

With the war victory, Rajapakse further str
the 18" Amendment. Tie 18" Amendment perpetuated the office of tixeaitive presidency and
abrogated the operation of the independent comonissi

After the unexpected regime change in January 2015, Sirisena government, proposed the
19" Amendment Bill as a solution to curb the powers of the president and to empowemige p
minister. However, this paper analyses how politics in the process of'teriEhdment whittled
down the actual content of thel®mendment Bill, which ultimately preserved the status quo
with only several procedural restraints. The crux of ttepanalyses how the 1®&\mendment
restructured Sri Lankaés 6 Bmeadment brought fethes i d e n
balanced system of governance, this paper concludbsdily discussingvhat lies beyond the
19" Amendment in strengthenirmpnsttutionaldemocracyn Sri Lanka.

The 1978 Executive Presidency; its undemocratic characteristics

Sri Lankads shift from a-pnesdential system was guiteya sdit mo ¢ r
transformation. There was no long standing debate oweirémsformation within théinen ruling

United National Party (UNP) nor amongst the political activists, journalists or public at large
(Venugopal, 2015 p676). Whilst a Select Committee of Parliament was deliberating, Prime
Minister J.R.Jayawardhane iotluced the executive presidency by passing the Second

1 Ms. AyeshaWijayalath Research Assistagitlational University of Singapor&mail: isasakw@nus.edu.sg
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Amendment to the 1972 constitution, which consequently provided for him to assume office as
the First Executive President in the island.

The rationale forwarded by Jayawardhane pivoted on two mainegw)ca need for rapid
economic growth through political stability, inspired by the policies followed by Lee Kuan Yew

in Singapore (Coomarswamy, 201533).and the empowerment of minorities (Edirisinghe 2015,
p.937) Jayawardhane stressed on the point shatrong executive once elected by a national
election will receive much room and liberty to proceed with his development goals
(Coomarswamy, p32) and by electing the president by a natwide poll, it requires the
presidential candidate to appeahtbthe constituencies including the minorities in the country.
However, the unique model of presidency invented by President Jayawardhane threatened the
democratic structure in the country. Under the 1978 constitution, the President enjoyed sweeping
powe's and privileges with minimal measures for accountability. He/She is the Head of State, Head
of the Executive, Head of Government, and Commamd&hief of the Armed forces. He/she
holds office for a term of six years and enjoys immunity from suit bothersonal and official
capacity.

The President appoints the Prime Minister and other Ministers of the Cabinet, the Chief
Justice and other Judges of the Supreme Court. The President can also remove any Minister at his
will. As Ministers of Sri Lanka mustecessarily be Members of Parliament, this leaves room for
the President to manipulate them. This was the very reason why the President could allure the
opposition MPs to crogsover in the promise of a ministerial post. This was a mechanism adopted
by bah President Chandrika Kumaratunga and President Rajapakse to form two thirds majority in
parliament (Wickremeratne 20,14.106).

I n respect of the Presidentdos power over th
prorogue and dissolve Parliamenth& a general election is held consequent to a dissolution of
Parliament by the President, he shall not thereafter dissolve Parliament until the expiration of a
period of one year from the date of such General Election unless requested by Parliament by
resolution. In other words, if the Parliament continues for six years without premature dissolution,
the new Parliament can be dissolved at any time by the President as the one year limitation only
applies if the parliament was dissolved prematurely. A dassi nst ance where th
unf ettered power over the Parliament was exel
Pri me Minister Ra nhabitatioviinc2@02@0m &M Winkgemesibghe whase
party won the general election in 2001 taiced President Kumaratunge during the peace process
between the Sri Lankan Government and the LTTE. In 2003 whilst PM Wickremesinghe was
abroad, President Kumaratunge swiftly removed the Ministers of Defence, Foreign Affairs and
Media. And in February Z she dissolved Parliament. At the general election that followed,

Wi ckremesi ngheos (Wickerheratne ,.006)hia shewd, asiDe. layanpathy
Wickremeratng2014)poi nt s out , & h o-demqrratic thé exécuativepresidendy a nt i
i n Sri Lanka iso.

Though the 1978 constitution providésr a mechanism fochecks and balances, the
concentration of power on the presidesifar greaterAn apt example is the impeachment process,

a vital check on the executive by the legislature aadutiiciary. The impeachment of a president
under the 1978 constitution requires 2/3rds majority vote in parliament at nearly every stage of the
process. This is of such a cumbersome nature that an incumbent president is in fact irremovable.
This was illusrated when an impeachment process was initiated against President Premadasa in
1991. Before the Speaker could decide on the allegations, the President prorogued Parliament and
the Speaker had to finally reject the motion due to severe political pre§8inmagmeratne,
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p.108). Consequently, Sri Lankads exeudmeti ve p
mini sterial executived with a constitutional
instead o-pr eas iddearetmi ahra mlaneecon power betweew the two offices
(Edirisinghe, @35).

Subsequentonstitutional amendments materially shaped the powers of the executive
president, at times inordinately exceeding th
constiut i on amendment t hat brought forth a dr a:
governance was the #&mendment in 2010. The aftermath of the civil war in Sri Lanka did not
see a commitment nor an intention to introduce constitutional reforms to sddr&sr | Lankac
national question on power sharing and reconciliation. Instead, &nAd®ndment to the
constitution was presented by way of an urgent bill fully empowering the executive president. It
repealed the safeguards that were provided under tHeAh7endment and replaced the

Constitutional Council with a Parliamentary Cc
of the Parliamentary Council. This undermined the obligation of the president as he may totally
disregard such observations. The esi dent 6 s untrammell ed power t

to him, including to the judiciary and the Attorney General, offered limited opportunity for citizens
to assert their rights and seek redress (Jayakody, 2011, p.47). This vast control legubigesx
eroded the conviction of equality, citizenship, meritocracy and protection of human-rtgbts
essentials of a democratic state.

The most radical change that was brought forth by tHeAb®ndment is the removal of the
two-term limit of the Preaslent, a fundamental safeguard against authoritarianism. The original
1978 constitution is responsible for an extremely powerful executive president but even then, it
too, had its limitations; i.e. a president holds office for two six year tandspresdent who has
been twice elected is prohibited from contesting a third time. By removing term limits,‘the 18
Amendment eroded the balance of poveeid weakenedhe roles of the judiciary and the
legislature.

Thus, the executive presidency and the M & mendment are instances where the
constitutional framework was altered to serve the political purpose of coatoggmpower on one
individual.

ANALYSING THE 19 ™" AMENDMENT: A DEMOCRATIC RENAISSANC E

The overpowering executive power wasrecurrent subjeadf discussion and manifestations
throughout a period of time in Sri Lankahe 1§' Amendment enabled President Rajapakse to
seekan unprecedented third termMNovember 2014. &spite growing authoritarianism, nepotism,
extrajudicial abductions and Kkillisg the opposition UNP was too weak a competitor against
Rajapakse ase still reapedpopularity from the majoritySinhalaBuddhists. It is under this
backdrop, a platform for a common candidate emerged. Amidsugsspeculations, Maithripala
Sirisena, Mnister of Health defected from the Rajapakse government and was announced as the
common oposition candidateSirisena during the January 2015 presidential election, promised
constitutional reforms in his 6100 Day Progr a
With the unexpected victory at the presidentilg President Sirisena and Prime Miniggamil
Wickremesinghe then worked towards thé 2dnendment (19A) tdhe constitution to address

the undemocratic characteristics of the executive president and &b trep@ 8 Amendment.

ISBN: 9781-91118504-8 (Online) © 2016 The Author |[AICILR016 © 2016 FLE Learning



3RD ACADEMIC INTERNDNAL CONFERENGENITERDISCIPLINARGAL STUDI[1 28

Politics and Process of 19A

The initial mention of constitutional reforms to the executive presidency appeared in the Concept
Paper (Welikala, 2015 Ip,6). This proposed a framework where the Cabinet will be presided by
the Prime Nhister, thereby proposing to establish a parliamentary executive.

The 19A Bill was then published in the Gazette ofi M&rch 2015 and it includeidter alia that
although President would remain the Head of the State, the Executive and the Commander
Chief of the Armed Forces including the Police, th@me Minister shall be the Head of the
Governmenand thathe/she will decide on the number of Cabinet Ministries, the Ministries and
their assignments and functions

Thirteen petitions were filequestoning the constitutionality of the Bill. he petitioners
argued that the Bill altered the basic structure of the Constitution by diminishing the final
discretionary authority of the Prdsint.

The Supreme Court, di sagr elehkld that thdr exdcltiee p et i
power i s part of peoplebs sovereign powers an:
president. The Supreme Court, nevertheless, deterithaéit her e6s no doubt t ha
power can be digbuted to tle others via therpsident. Howeverf there is no link between the
president and the person exercising #éxecutive power, it may amount to a violation of the
mandate given by the people to theepident. If the inalienable sovereignty of theple which
they reposed on thagsident in trust is exercised by any other agency or instruwtento not
have any authority from tHeresident then such exercise would necessarily affect the sovereignty
of t he (StpeemeCoerttDeterminatiok015, p9)

Thus, the Supreme Court held that as per the progp$sed i me Mi ni ster ds st
19A Bill, it would be acting in excess of authgrénd is violative of Article 3(i.e. sovereignty is
vested on the people) and Article 4 (the executive power of ¢opl@ is exercised by the
president)an amendment of which requires not only d%4f8Parliament but also approval of the
people at a referendum

However, President Sirisenads and PM Wi cke
(NDF) government could dyn advocate constitutional amendments that would not require a
referendum. A referendum was too risky for the NDF as it could lead to a rallying point of the anti
reformists, mainly the 6Rajapakse faomfoond, a
them to return to power.

And securing 2/3rds in the House was itself problematic as NDF had to form a minority
government posianuary elections 2015. Therefore, President SiriB&h&Vickeremesinghe led
government, with their promise for constibnal reform, not only had to limit themselvestmid
amendmentsghat required a referendum, but also to struggle for a 2/3rds in Parliament. For the
survival of this coalition government PM Wickremesinghe announced that those clauses requiring
a refeendum would be removed. This movea move made purely on political reasons,
significantly cut down the extensive commitment and promise of the SHWalaemesinghe
coalition in curbing presidential powel&/élikala, 2015 b., p 9).

Moreover, the Gazedtl Bill underwent various changes at the committee stage in
Parliament, details of which the public were completely unaware of. President Sirisena also ran
into opposition with his own party members in the Opposition over the initial plan of appointing
independent members to the Constitutional Council. The original composition of the
Constitutional Council proposed to comprise lardgshcivil society memberdHowever, this was
debated in Parliament where the Opposition raised the objection that majetlitgociety
members in the Council cannot be held accountdbie Sirisena government had to hard bargain

www.flepublications.com



AICILS 2015 (OXFORMONFERENGROCEEDING 2g

with the Opposition, who attempted to delay the passage of 19A. Finally, the pzaitbeda
consensugo include seven Members of Parliamentliding the three exfficio Members-
Speaker, Prime Minister and the Leader of the Opposition) and three independent members. This
necessarily hinderetthie independent bodiiat the 19A sought to achieve.
The 19A was passed in Parliament orAp8il 2015 with 212 votes out of 225 and was endorsed
as law by the Speaker on 15 May 2015.

The pledge for democracy by the new government, however, lost its significance in the way
it handled the process of passing 19A. Not only did it lack transparency ancl garigultation
during the process, it drastically diverged from the initial promise to the people in establishing a
parliamentary system.

It was rather surprising to see how an amendment to the supreme law of the country was
debated and passed in sudhart span of time; laasteneanethod adopted prior to the dissolution
of Parliament at the end of 100 days. Yet, hasty amendments could result in ambiguous, imprecise
and conflicting Articles that will present myriad of interpretations in future. TheseBiai
Government, thereby deviated from their prime proraise tookto a closed and opaque path of
constitutional reform.

The Content

Despite the initial commi t ment to -presmutgnat ea
system, subsequent chg es t o 19A Bill retained the Sri
character.

Welikala (2015 a., p.7bserves that the constitutional reform process sought to reduce the
scope of the presidentos unil at e rsaéntiabpoweison by

and by introducing procedural requirements on the exercise of presidential powers.

Accordingly, he salient features of the President under the 19A merit analysis under: a) changes
in the structural frameworkof the office of the president(b) changes in therocedural
requirements that limit the substantive powairthe presidenéind (c) changes dhesubstantive
powersof the president

Structural Changes

Changes in thetructureo f t he presidentds offi epreasdeéempd s
term from six to five yearfClause 3 of the 19A, Article 30(®f the Constitution) and restoring
the twoterm limit (Clause 4 of the 19A, Article 31(2)of the Constitutidfgwever, the incumbent
president can still seek early elections dasecond term after the expiration of four years in his
first term as stipulated under th& 2mendment. Restoration of term limits nevertheless is a
crucial safeguard against executive authoritarianism which the 19A successfully achieved. This
also bas all prospects of thformer President Rajapaksantesting a presidential election.

Under structural changes, the disqualifications for presidency, too, underwent amendments.
The 19A changes thminimum age limitof a presidential candidateom thirty years to thirty
five;a measure that disqual i f inieesycaRsatjthe fingokceneest s s o n
the next presidential election in 20@Welikala, 2015bp5). Another significant disqualification
is dual citizenship. Persons who araldcitizens are disqualified from being elected as Members
of Parliamen{Clause 20(4) of the 19A, Article91 (1)(d)(xiii) of the Constitulid@onsequently,
this disqualifies a dual citizen to be elected as President as it isreqoiisite for a presichial
candidate to be qualified to be elected as Member of Parliament. The structural changes, therefore,
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not only soughtd offer safeguards to the tewhthe executive power but also seem to have been
designed to block the revival of the Rajapakse famithe political aren@Welikala, 2015, p.5).

Procedural requirements limiting substantive powers

The most notable change where the presidentds
is the Prime Minister 6s hoaghthe presidenticantingesto betthe d e r
Head of the Executive and the Government, hegsliredt o act on t he pri me mw
when identifying Members of Parliament to appoint as Ministers and when removing them from
office (Clause 9 of the 19A, ricles 43(2), 44(1), 45(1) and 46(3)(a) of the Constitytiohhus,
though the presidentds substantive power to a|
faced with an additional limitationa mandatory requirement to act onthe primenenisto s advi c e

Yet, when deciding the number of Cabinet and {l@inet Ministers, subjectssigned to
them, the pesident is requiredo consult the prime mister only if he/she considers such
consultation is necessary (Clause 9 of the 19A, Articles 43{[@) of the Constitution)The
president may at any time change the subject and functions of the Cabinet an@akoret
Ministers and decide on the composition of the Cabinet Ministers (Clause 9 of the 19A, Article
43(3), 44(3)pf the Constitution). Taer ef or e, the O6Advise Clauseb6 is
a minimal effect a the much wider powers of thegsident over the Cabinet. However, the
president no longr has the power to remove the primmister at his/her discretion (Clause 9 of
the19A, Article 46(2)of the Constitution).

Anotherprocedural limitationvas imposed with the restorationtbé Constitutional Council
and the Indpendent CommissionsThe Constitutional Council pnarily recommends
appointmentghat areto be made by thpresidento the independent commissiof@lause 8 of
the 19A, Article 41B(1) of the Constitutidrit also approvetheappointmentshat areo be made
by the presidento higher posts in the country including the Chief Justice and judges of the
SupremeCourt and Court of Appeal, the Attorney General and the Inspector General of Police
(Clause 8 of the 19A, Article 41B(3) of the Constitution). This procedural requirement
significantly limits the powers of the president when making key appointmentisetpublic
service.

The crucial lacuna in the fAmendment that resulted in a deadlock during both President
Kumar atungadés and President Rajapakseds regim
implementation of the Constitutional Council. Thisusad delay in the appointment of the
members for the Constitutional Council. The 19A remedies this defect by imposing a time frame
of fourteen days for the president to make the necessary appointments, failing which, such
nominations will deemed to have dseappointedGlause 8 of the 19A, Article 41A(6) of the
Constitution). Similarly, even if the president refuses to act on the Council's recommendations,
such recommendations shall be deemed as appointments after the lapse of fourtéericlays
41B(4)@))-

Thus, the 19A succeeds inirdroducing the independent commissions to monitor the public
service, the judiciary, the police and human rights. The ib@Aides guidelinesssued for the
Constitutional Council when making recommendations such asgtakio account the pluralistic
character of the Sri Lankan society, including gender.

The presidentds substantive power to dissol
19A. The Parliamentds ter m (Chuse ®ofithbecl@AdArticle om s i
62(2) of the Constitutionjunder 19A and therBsident can only dissolve Parliament upon the
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expiration of four and half years of its ter(€lause 17 of the 19A, Article 70(1)of the
Constitution), unles parliament requests by a #3esolution to do so. Though this measure
avoids arbitrary executive dissolutions of parliament experienced in the past, it nevertheless will
create a deadlock situation during hostile relationships undehalitation.

A pronounced change was initiatedn d e r 19A in respect of Opr
excepiion to the substantive right te qual i ty under Articleo 12(1)
p r o c e estall begnstiluted ocontinued against the Presidethis was replaced by the new
clause which spci f i endb tchati | 6 or ¢ r shallibe iastituted oracantneed i n g s 6
against the PresiderfClause 7 of the 19A, Article 35 of the Constitutiofhis enables the
Supreme Court to exercise its fundamental rights jurisdiction against offitsadfatie President
(Clause 7 of the 19A, Article35 of the Constitution), thereby, making fuedtah rights
applications more meaningfd,hus, the presidentds substantive
a procedural limitation where it can only be ex&d in limited circumstances.

Changeson the substantive powers

Though there was consensus over changes on the structure and procedural limitations, the
longstanding debate revolved over the pruning of ghbstantivepowers of the president
(Welikala, 2@.5a, p.7). TePresident continues to be the Head of the Stagadldf the Execute

and the Government, and ther@mandeiin-chief. Consequently, the President @&y as the
ultimate authority except for some changes under the 19A.

The sgnificant change in substantiveowers of the president under 1&%4hat itrepeals the
provision for the President to assign to himself any subject or function not assigned to any Cabinet
Minister (Clause 9 of the 19A This prevents earlier experiences of the inighib question the
president on issues pertaining to his ministerial positions, as the President does not sit in
Parliament. However, 19A provides for a provisional clause for the person holding the office of
President on the commencement of 19A to asgichimself ministerial functions (Clause 50 (a)
and 51 of 19A).

I n respect of the Presidentds | aw making po
to submit to the people at a referendum, any Bill (which is not a constitutional amendment) which
has been rejected by Parliament. This provision puts an end to the arbitrary executive action of
circumventing the legislature (Clause 19 of 19A).

Anot her striking feature towards democrati z
Bi | | s 00.19AR thd Ryasidemt could refer to the Supreme Court, any Bill certified by the
Cabinet as o6urgent 1in the nat i-enadnentchallengase st 6
available for citizeng/Clause 30 of 197

The 19A also imposes additional tths on the President, such as ensuring that the
Constitution is respected and upheld, and to promote national reconciliation and integration
(Clause 5 of the 19A, Article 33(1) of the Constitujion

19" Amendmentand the way forward

Though the 19A failé to change the status quo to a parliamentary democracy, it nevertheless
attempted to address some of the issues of the overpowering executive. However, with the recently
concluded Parliamentary Elections, the political landscape has now changed. Nomséma S

Wi ckremesinghe | ed National Unity Government
five years but also the required /B Parliament. In this formidable ground for constitutional
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reforms, a cabinet paper to abolish the executive prasideas approved in November 2015
(Sirasa News First, 2015). On the first year anniversary in office, President Sirisena announced
the adoption of a new constitution and Prime Minister Wickremesinghe officially inaugurated the
process by presenting a redau in Parliament on 9 January 2016 (The Economic Times, 2015).
The rationale forwarded by Jayawardhane in favour of executive presidency, had failtihevith
in providing stability and in protecting minority rights. Thus, it is now vital to work tosvard
abolitionin toto of the executive presidency. The inability to hold the president accountable is a
significant defect in the current system. In a parliamentary system, executive power will be
exercised by a Cabinet of Ministers responsible and aableeto parliament. Moreover, the
experience since 1978 proves the rise of authoritarianism under a presidential system. Even if a
president becomes extremely unpopular, the impeachment is an extreme and impractical measure
to resort to as opposed to ate@f neaconfidence against the prime minister in a parliamentary
system.

Another key feature in a parliamentary system is that with no clear majority, there is an
institutional incentive for powesharing and coalition forming between parties (Freemabdn,20
p. 266) which facilitates multiparty democracy, whereas, mutual dependency ihadbitation
creates a deadlock situation, thereby, disrupting the smooth functioning of the government.

The more grave fundamental difficulty in a presidential systeng society with strong
ethnic cleavages like Sri Lanka, is that the president will necessarily belong to one ethnic group.
In a divided society, seeking peaceful coexistence among the contending ethnic groups, a
presidential system is particularly inimica ethnic power sharing (Lijphart, 1991 p.81).

Nevertheless, a change in the system of government in Sri Lanka alone will not suffice as
enhancing democracy is intrinsically linked to other vital constitutional matters including the
devolution of poweto the provinces, the electoral system, structure of the legislature (whether
unicameral or bcameral), a mechanism of judicial review of legislation, and the independence of
the judiciary.

The most pressing issue on the path to the new constitutiomgnakl lie on formulating
an effective mechanism for the devolution of powers. On the issue of devolution, the government
will have to take unpopular decisions and work towards a constructive power sharing mechanism
if it is to build bridges with the Ndntand the East.

CONCLUSION

The 19A is a watershed moment i n Sri Lankaods
authoritarianism with a more balanced system of governance.

As Savithri Goonesekel&ri Lanka BRIEF, 2015pbservedthe adoption offte 19A is, a
commendable effort in attemptingdonnecft he peopl eds sovereignty an
the establishment of some of the key norms of democratic governance associated with the
democratic process | t i's al so sy mnedratian withfthe Sairistredma n k a 6
democratic countries in the wor{@eylon Today, 2015) The 19A was equally instrumental in
convincing the UNHRC and the international comityto loosen their stance on timernational
inquiry into the alleged humamrght s vi ol ati ons during Sri Lank
domestic investigation.

Thus, the overarching point that this paper aims to highlight isthleat 9A brings about
progressive institutional reforms for democratic governance. Yet, it ismioelg devoid of
shortcomings. Instead of the promised shift to empower the prime minister, it still retains the
president dominant constitutional system with
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Nonetheless, the 19A signalled a possibletgsm towards a democratic constitutional structure
that was practically viable amidst disparate political forces.

In conclusion, 19A is a creation of theuvellevague n Sr i Lankads politic
good governance and rule of law and in {Uf®A beganhedemocratic future of the countrynd
it iIs now imperative to proceed towards the much needed constitutional democracy after years of
armed conflict. A new constitution, a fresh start, is what is now needed. But a fresh start that is
carefdly reviewed and open to public discounstaich will bring about a lastingommitment
towardsdemocratic values in Sri Lanka.
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7-N34-2752
CRIMINAL PROFILING OF PSYCHOPATHS: THE INDIAN SCE NARIO
DR. PRIYA SEPAHA

ABSTRACT

Criminal Profiling is an important investigative technique for identifytimg psyche of offenders

who commit heinous offencet. not only resolves the crime but also assists wreaéng the
causation of crime. Psychopathy is considered the most dangerous of all mental diseases and
therefore it is necessary to recognise it. This study aims to explore the common traits of the
psychopaths by reviewing ten case studies from Indiaoatgide. The most common featunes
criminal profiling which help us to judge any psychopathracelus opeandi and psychological

factors. Anattempt has been made to identify these traits through thesgwadiesIt is a common
practice in UK and USAo use criminal profiling for scrutinizing psychopaths. Special Laws have
been enacted to deal with the emerging problem. There is an urgent need in India also to use
criminal profiling in the investigation of crime®mmitted by psychopaths.

Keywords Criminal profiling, psychopaths, Law, modus operandi, psychological factors.

INTRODUCTION

Criminal Profiling is the identification of specific characteristics of an individual committing a
particular crime by a thorough systematic observational process andlgsis of the crime scene,

the victim, the forensic evidence and the known facts of the crime. The profiling technique has
been used by behavioural scientists and criminologists to examine criminal behaviour, and to
evaluate as well as possibly predtod future actions of criminafs.

To understand the nature of any crime it is necessary to identify the causation of crime. There
are many investigating modes which are used to identify the exact reason behind any crime, for
instance, social, economic, arapological and psychodynamic. Psychodynamic is one of the most
accurate approaches to understand the psyche of any criminal.

Whenever any crime is committed by any mentally ill criminal it becomes more difficult to
identify the reason of the crime andetbategory of mental disease. There must be different
punishment for every mentally ill criminal according to the severity of the crime and their disease.
Psychopathis very dangerous disease among mental illness.

In U.K. and U.S.A.various proceduresra used to make a diagnosis of psychopathy.
TheBehavioural Analysis UniBAU), is a part of the United StatEsderal Bureau of
Invesigaton Cal i fornia enacted a 6Psychopathic Off e
1941. In 1939, Minnesota enacted a "psychopathic personality” (PP) law that provides for
indefinite civil commitment of dangerous sex offenders to the Department chti8ervices for
treatmentln the United Kingdom, "Psychopathic Disorder" was legally defunsder Section 1
in the Mental Health Act (UKJL983as, "a persistent disorder or disabiityf mind. With the
subsequent amendments within the Mental Health2087, the term 'psychopathic disorder' has

1 Dr. Priya Sepaha, MPhil (English), LL.M (Criminology), PhD (Law), Renaissance Law College, Principal. Email:
priyasepaha@gmail.com

What Is Criminal Profiling and Why It Is Important, pnling, Psychological Disorders Available from:
http://twistedminds.creativescapism.com/psychologitisbrders/profiling/[Accessed on 4 daary 2016].
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been abolished, with all conditions for detention (e.g. mental iliness, personality disorder, etc.)
now being contained within the generic term of 'mental disortélerEngland and Wales,
Dangerous Severe PersbtyeDisorder OSPD) individuals are although kept in the prison system

but are under the supervision of expert health service professionals. These procedures indicate that
psychopathys recognised and accordingly changes have been made in the senpahciyg

these countries. Indian society is generally unaware about this disease, and there are no special
provisions to identify them and accordingly formulate appropriate sentencing policy.

Procedures used to make a diagnosis of psychopathy haveemaéfender responses to
selfreport personality tests, and rating scales or checklists that are completed by investigators. The
latter two procedures are probably the most promising methods for diagnosing psychopaths. A
good example of this type of tod the Psychopathy Checklist, developed by the University of
British Columbia psychologist Dr. Robert Hare, which was first introduced in 1980. Since then a
number of improvements have been made in the scoring procédures.

PSYCHOPATHOGS TRAI TS

Psychopathy,lao known asAntisocial Personalityisorder(APD or ASPD), is a psychological
personality disorderNot only do psychopaths lack emotions of conscience and empathy, but
research has shown that these individuals consistently display certain aspects of temperament
including a lack of fear, lack of inhibition dna stimulus seeking behaviour, physiological
idiosyncrasies, such as a reduced physical response to negative stimuli, and indifference to the
threat of pain and punishmént

It was Hare and his associates who made the greatest impact on assessmeathaard.tre
In their work with a large prison population, and influenced by Cleckley's observations, they
clarified a set of diagnostic criteria that offers a practical approach, and which also influences how
juvenile antecedents are identified and measurade Hevised a list of traits and behaviours for
his Psychopathy Checklist (PCL). He listed twetwyp items, each of which was to be weighted
from O to 2 by clinicians working with potential psychopaths. Psychopathy has been described as
the prime criminogenic personality traif the most importanpsychological construdin the
criminal justice systefhand as perhaps the most importforensic concepin the early 21st
century.

The international standard for its assessment is the Psychopathy Ckreekisif. The
PCL-R and its direct derivatives the Psychopathy Checklist Screening Versand the
Psychopathy Checklist Youth Versi@rform the basis for the majority of the research and
applications.

3Can Criminal Psychopaths be Identifie§2001), [online] Criminal Profiling Staffo n Oct , Avaia@e) Boin :
http://www.criminalprofiling.com/castriminalpsychopathde-identified/ [Accessed on 4 January 2016].

“Hare, R.D.(1999)Without Conscience: The Disturbing World of Reygaths Among Usuilford Press, 25

SWilson, J. Q., & Herrnstein, R. J. (198&)xime and human naturélew York: Simon & Schuster.

SHarris, G. T., Skilling, T. A., & Rice, M. E. (2001). The construct of psychop&tigne and justice: An annual reviewresearch,
Chicago: University of Chicago Pre28,197- 264.

7J. (2006). Tarasoff at thirty: How developments in science and policy shape the comntdmivavsity of Cincinnati Law Review,
75, 497-521.

8Hare, R. D. (2003)The Hare Psychopathy CheckiRevised2nd ed.). Toronto, ON: MukiHealth Systems.

%Hart, S. D., Cox, D. N., & Hare, R. D. (1999he Hare Psychopathy Checklist: Screening Versiamonto, ON: MultiHealth
Systems.

10Forth, A. E., Kosson, D., & Hare, R. D. (2003he Hare Psychathy Checklist: Youth Versiooronto, ON: MultiHealth
Systems.

www.flepublications.com


http://www.criminalprofiling.com/author/criminal-profiling-staff/
http://www.criminalprofiling.com/can-criminal-psychopaths-be-identified/

AICILS 2015 (OXFORMONFEREN@ROCEEDING 37

The instrument, with items grouped around two fectaarcissistic personality and
antisocial behaviour was tested extensively. In support of Kernberg, but refocusing APD towards
personality traits, psychopathy was defined as a disorder charactefized as
lack of remorse or empathy,
shallow emotions,
manipulativeness,
lying,
egocentricity,
glibness,
low frustration tolerance,
episodic relationships, parasitic lifestyle,
the persistent violation of social norms,
need for stimulation and criminal versatility.

According to Hare, "Psychopathy is one of thest validated constructs in the realm of
psychopathology." Another group of researchers used the instrument on 653 serious dffenders.
They noted evidence to suggest that psychopathy emerges early in life and persists into middle
age. The "prototypical gshopaths” were responsible for particularly heinous offences. They
concluded that psychopathy appears to be a distinct personality disorder, with childhood behaviour
problems serving as good indicators especially when they manifest at an early age. These
indicators include drug abuse, theft, aggression, truancy, general problem behaviour, lying, and
poor educational achievement. Yet not all children who exhibit these behaviours go on to commit
adult crimes, suggesting that:

1) not all psychopaths are ciimals,

2) some behaviour changes with age, and

3) some intervention may help to redirect behaviour.
Using the childhood indicators, researchers began to identify psychopaths in tbenmoal
community, in support of Cleckley's belief that many eittenot commit crimes or they commit
them too cleverly to be caught. It also became increasingly clear that APD, which requires criminal
misconduct for diagnosis, was indeed a poor label for psychdpathy

The voluminous literature on psychopathy focusedharily on males, which oriented it
toward narcissism. Recent estimates indicate that severe psychopathy among women is rare, about
onethird of the estimated prevalence for men. Based on some case studies, a few clinicians
proposed that female psychopatblyows more traits of hysterical personality disorder than
narcissism. It may be that female psychopaths are being misidentified because the criteria slant
toward male manifestation$.

The present study attempts to investigate several ways in which paylehap associated
with variable behaviours, events, decisiotBat presumably are influenced by impression

=4 =2 =4 -0_9_49_9_°5_2_-2

UHare, R. D.(1985),Comparison procedures for the assessment of psychdpathgl of Consulting and Clinical Psycholggy
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managementThese variables include pesffence behaviour, the offender's selportedreason

for the crime, the outcome of appeals of a loweell@ourt's decision, and the finrséntencing
decision. The association between individual traits like the denial of charges and the sentencing
decision needs to lexaminedn detail. On the basis of these outcomes it is proposed that criminal
profiling is always needed in cases related with psychopaths.

CRIMINAL PROFILING

Criminal Profiling is a behavioural and investigative tool that is intended to help investigators
accurately predict and dile the characteristics of unknown criminals. It helps the |
enforcement agencies with a social and psychological assessment of the offender by providing
with a o6psychol ogical evaluation of belonging
helps in giving suggestions and strategies in interviewingeggdf a lot is known about the

offender, one can also know when and where they will repeat their crimes. When there is not much
physical evidence, psychological evidence proves usubfiling involves the psychology

trained experts using their knowfgelin human behaviour, motivation, and patterns of pathology

to create a multidimensional repGrt

The term criminal profiling also called investigative criminal profiling is a very important
tactic in targeting certain offender types such as those whmit@®rial homicide, serial rape, or
serial arson. Profiling is a method used in some unusual cases where it is believed that one person
is committing the same crime repeatégily

Criminal profiling is not used in all cases; it is most commonly used where ik an
extremely violent homicid&’The practical issue with profiling is whether it leads to an increase
in successful police investigations. A more limited study that might be possible would be to make
available all profiles from solved cases. A lebsious problem might be the publication of too
much information that could be useful to offenders who stage crime scenes. For instance, objective
scales for categorizing crime scenes could be developed. Relationships between crime scenes and
offender chareteristics should be crosmlidated on new samples of offendéts.

Il n U.S. A. profiling is done by FBI &6s Behavi
police departments all over the country especially those with officers trained at the National
Academyas a tool in their criméighting arsenal. The basic idea for a profile is to gather a body
of data yielding common patterns so that investigators can develop a general description of an
UNSUB (unknown suspect). Profiling involves the psycholtigined expert using his or her
knowledge in human behaviour, motivation, and patterns of pathology to create a
multidimensional repoft.

Experience in the investigation of crime is typically brought into each new crime scene
investigation. Statistics based data from reported crimes are reviewed and used to build a profile
of the offender.

15The variables in this study were scored from archival data and therefore did not have direct measures of impregsinanhana
16veerraghavan,V. (2009). Handbook of Forensic Psychology. (1st Ed.). Selective & Scientific Books.

"What Is Criminal Profiing And Why It Is Important,[onlinBfychological Disorders Available from:
http://twistedminds.creativescapism.com/psychologitsbrders/profiling/[Accessed on 4 January 2016].

18 John Susan (2000),The Process of Criminal Profiling when Applied to a Serial Killer[oviinafjstowrState University
Available from: http://www.adherents.com/misc/hsk_CriminalProfiling.htpAlccessed on 24January 2016].

Ybid.

2O bid.

2What Is Criminal Profiing And Why It Is Imgtant, [online], Psychological Disorders Available from:
http://twistedminds.creativescapism.com/psychologitisbrders/profiling/[Accessed on 4 January 2016].
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The investigator goes through the following steps or phases in the profiling pfocess
The evaluation of the crime and the criminal act or acts itself
Comprehensive evaluah of the specifics of the crime scenes
Comprehensive analysis of the victim
Evaluation of preliminary police reports
Evaluation of the medical examinerdés autop
Development of a profile with critical offender characteristics
Investigative suggations predicated on the construction of the profile

1 Possible apprehension of the suspect
Within the past two decades, there has been increased use of profiling, although it remains a
controversial tool. Not everyone believes that devising a hypothetdaap of a suspect makes
a contribution to solving crimes, but some profiles have been surprisingly accurate. The problem
is that i1toés difficult to know when youdre wo
compared againstit

In India, giminal profiling is absent in many cases where it is needed the most, for instance

in the crime committed by psychopaths. There is hardly any way to understand the disease of
mentally ill criminal. If criminal profiling will be used as a compulsory tobthe investigation
process, especially with cases where crime is committed by the mentally ill criminals then it will
become easy to understand the seriousness of crime and criminals.

PSYCHOPATHS AND JUDICIAL RESPONSE IN INDIA AND OTHER COUNTRI ES

In thisresearch paper ten ca$bsve been discussed, in which five cases are from India and rest
out of India. Remarkable similarity of modes operandi and psychological factors of criminals is
observedn these casegfter analysing these cases there is a afehcation of pschopathy among

the criminals, which has been identifiedcountries like U.K. and U.S.A but in India even though
these traits can be identified but they are still not sufficiently diagnosed. Some of the prominent
cases are discussed below

Jack The Ripper®

Every roster of historyés notorious psychopat
Londonds Whitechapel district by stalking and
fog. This psychopath became famoudaige part, because his identity remains unknown.

The name Jack the Rippéroriginated ina letter written by someone claiming to be the murderer,

which was disseminatdd the media. The letter is widely believed to have been a hoax and may
have been written by a journalist in a deliberate attempt to heighten interest in the story. Other
nicknames used for the killer at the time were "The Whitechapel Murderer" and 'Laptbe".

Attacks ascribed to the Ripper typically involved female prostitutes from the slums whose throats
were cut prior to abdominal mutilations. The removal of internal organs from at least three of the
victims led to proposals that their killer possas$ anatomical or surgical knowledge. TReom

Hell" letter, received byGeorge Luslof theWhitechapel Vigilance Committeecluded half of a

preserved human kidney, supposedly from one of the victims. Mainly because of the

=A =4 =4 =4 4 -4 A

2|bid.

23 bid.

24All cases are from secondary data.

25Ten Most Famous Psychopaths in History[onliffgsitiveMed Available from:http:/positivemed.com/2014/09/30/i@mous
psychopathshistory/[Accessed on 20 January 2016].
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extraordinaidly brutal character of the murders and because of media treatment of the events, the
public came increasingly to believe in a single serial killer known as "Jack the Ripper".

An investigation into a series of brutallings in Whitechapelp to 1891 was unable to connect

all the killings conclusively to the murders of 1888 but the legend of Jack the Ripper solidified.
As the murders were never solved, the legendssnding them became a combination of genuine
historical research, folklore apsgeuddistory. The term "ripperology” was coined to describe the
study and analysis of the Ripp=ses. There are now over one hundnedries about the Ripper's
identity, and the murders have inspimn@aiitiple works of fiction?®

In addition to the contradictions and unreliability of contemporary accounts, attempts to identify
the real killer are hampered by the lack of surviving forensic evidence.DNAs@naly extant

letters is inconclusive; the available material has been handled many times and is too contaminated
to provide meaningful results.

Zodiac Killer 27

With the Zodiac Killer, northern California
Zodiac Killer murdered a series of women and enjoyed taunting the public with cryptic messages.
The case remains unsolved.

He operated iMNorthern Californian the kte 1960s. The Zodiac killer's identity remains
unknown. The Zodiac killer coined the name "Zodiac" in a series of taunting letters sent to the
localBay Areapress. These letters includiedir cryptogramgor cipherg, three of which have yet
to be solved. The Zodiac murdered victim8anicig Vallejo, Lake BerryessaandSan Francisco
between December 1968 and October 1969. Four men and three women, between the ages of 16
and 29, were targeted. Numes suspects have been named by law enforcement and amateur
investigators, but no conclusive evidence has surfaced. He was well known for his cleverly dark
facade, used to instil terror in his victims. This was the inspiration for many future films lmased o
the events, as well as the many less reputable s&§uels.

Jeffrey Dahmer®®
No list of famous psychopaths would be complete with a cannibal. Eating other people is a definite

sign someone has crossed i nt o Dtatheneathémsldomes i d e .

and well educated man, homosexual, he tortured and killed young boys, made sex with their
bodies, dismembered them and collected several parts. He also cannibalized several of them.
Twenty-one victims were his probable tally. Jeffrey Dahmas\arrested by the police who found
several human skulls and corpses in his house. He captured and killed 15 young men, some of
whom he would rape and then store in containers filled with acid. It was also discovered that
Jeffrey practiced cannibalism ambuld eat the flesh and organs of his victims. He wasicere

as being sane and was thus found guilty of 15 murders. He was consequently sentenced to life
imprisonment.

26Haggard, Robert F. (1993), Jack the Ripper As the Threat of Outcast Ldssays in Historyvol. 35, Corcoran Department
of History at the University of Virginia.

2Tbid.

28The Zodiac Killer biographydnline], Bio., Available from:http://www.biography.com/people/zodiadler-236027 [Accessed
on 20 January 2016].

2%Famous Psychopaths [onlinehkivillage Available from:http://www.enkivillage.com/famoupsychopaths.htnjlAccessed on
20 January 2016].
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Ted Bundy*°

Bundy (Theodore Robert Cowell), a handsome man with an attractive daysombo was

initially a Grocery clerk and later a Stockkater turned out that he had killed at least 30 women

by the time he was finally executed at 43 years of age. This was a sad case because Ted began his
series of murders of young women immedhatgter he broke up with his girlfriend. Most of these
women shared one thing in common: they resembled kggréstend in one way or another. Ted,

too, was a necrophile who abused the bodies of his victims until they began to rot.

Bundy was regarded dsmndsome and charismatic by his young female victims, traits he
exploited to win their trust. He typically approached them in public places, feigning injury or
disability, or impersonating an authority figure, before overpowering and assaulting thene at mor
secluded locations. He sometimes revisited his secondary crime scenes for hours at a time,
grooming and performing sexual acts with the decomposing corpsegutrgilactionard
destruction by wild animals made further interaction impossiblelddapitatect least 12 of his
victims, and kept some of the severed heads in his apartment for a peioe at mementos. On
a few occasions, he simply broke into dwellings at night and bludgeoned his victims as they slept.

In July 1979, Bundy was convicted for the two Chi Omega murders. The most damming
evidence came from his viciousness. The bite marksnerobthe bodies was a definitive match
for Bundy. He was given the death penalty twice for those crimes. Bundy received another death
sentence the following year in the murder of Kimberly Léach

Elizabeth Bathory®?

Elizabeth Bathory is perhaps amongstriest infamous female psychopaths as far as females go.
She is notoriously known for the brutal serial killing of hundreds of girls and women. She was a
countess that belonged to the Bathory noble family of Hungary during the late 1500s. Atrocities
includesevere beatings; burning or mutilation of hands, faces and genitalia; freezing of victims;
biting of flesh of faces and other body parts; surgery on victims; starving of victims; and rape and
molestation of victims.

Though unconfirmed, it is said that dfiked up to 650 women, who she would also mutilate
and torture, she believed that blood from virgin can keep her skin forever young. There were more
than 300 witnesses who were willing to testify against her. She was eventually sentenced to home
arrestwhere she died in 1614.

The Nithari killer 33

Surinder Koli was the domestic hedp Moninder Singh Pandher, a wealthy businessman from
Noida. Initially in 2006, they were both arrested in connection with the discovery of skulls of
missing children in Nithavillage on the outskirts of Noida. The case took many twisted turns and
there was a huge media furore over what was really going on. There were accusations of rape,
cannibalism, pedophilia and even organ traffickilmpme of these had substance, wbileers

30 bid.

3Ten Bundy [onlineBio, Available fromhttp://www.biography.com/people/tdzlindy9231165#lasyears [Accessed onl5

January 2016].

32Ten Most Famous Psychopaths in History [onlifglsitiveMed Available from:http://positivemed.com/2014/09/30-@mous
psychopathdistory/[Accessed on 20 January 2016].

%16 Indian Serial Killers in India youdl| s hoc kScdopwvodpnow Abol
Available from:http://www.scoopwhoop.com/inothernews/grueseantian-seriatkillers/,[Accessed on 22 January 2016].
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were mainly rumours. As of now, Surinder Koli has been found guilty of 5 homicides and is on
death row while Pandher awaits his fate as there are 11 other unsolved murders under the same
investigation.

Auto Shankar*

Born Gowri Shankar, he quickly teablished a name for himself as a transporter of illegal arrack
(coconut liquor) who was also involved in the local flesh trade. But what gets him on this list as
one of India's most notorious serial killers is his killing spree in the 80s. He abductedraleded

9 teenage girls from Thiruvanmiyur, Chennai. Though initially he blamed all of it on the influence

of cinema, a month before his execution, he confessed to committing the murders for some
politicians who had raped the abducted teenage girlst A&earrest, he managed to escape from
Chennai Central Prison but was then later apprehended in Rourkela, Odisha. Shankar was hanged
to death in Salem Prison in 1995.

Cyanide Mohar®

Mohan Kumar aka Cyanide Mohan used to lure unmarried girls into hawingtsehim and then

trick them into taking contraceptives which were actually cyanide pills. Throughow220@6

he killed 20 women. Before he went on this murderous rampage, he used to be a teacher of Physical
Education at a primary school. He was aismoured to have been involved in bank frauds and
other financial forgeries. He was sentenced to death in December 2013.

DevendraSharma3®

Devendra Sharma was a fairly successful doctor of Ayurvedic medicine but he also had a dark
side. He wanted to makegaiick buck boosting cars and he didn't mind the bloodshed that came
with it. From 20022004, he stole cars and killed car drivers from many areas in and around UP,
Gurgaon and Rajasthan. According to his own confession, he killed abdotr@én, all drives.

He was sentenced to death in 2008.

Raja Kalinder-The brain eater’’

Raja Kalinder was a lovevel employee at the Central Ordinance Depot (COD) in Néhioi was
conviced nearly 12 years aftek a | i nmfarious sctivities including killing people ohet
slightest pretext, dismembering their bodies and keeping their skulls in his house came to light in
2000.He admitted to killing at least 11 other people following his arrest, including two persons
from Lucknow. During the course of investigation, tlodige found thahe kill ed people almost
without reason, or if he got angry. He behaved "as a king", who would "hand out punishment" to
anyone wharossed his path. In one case, he killed a person belondimg kayastitcommunity,

and ate parts of hisatims brainon thebeliefthat people from that community had sharp brains

He was sentenced for life imprisonment.

34 bid.

3l bid.

3l bid.

Psychod killer, ki n convi donliegl Express News 3erviaehllahabiad, FnilNovd38 2012¢ as e ( 2 0 1
Available from  http://archive.indianexpress.com/newgslyche-killer-kin-convictedin-journalistmurdercase/10384 16/

[Accessed on 25 January 2016].

www.flepublications.com


http://archive.indianexpress.com/columnist/ens/
http://archive.indianexpress.com/news/-psycho--killer-kin-convicted-in-journalist-murder-case/1038416/

AICILS 2015 (OXFORMONFEREN@ROCEEDING 43

ANALYSIS

After analysing the above cases it is appattegt criminal profiling is an essential part of a crime
investigation. This technige has already been used in many countries, especially while dealing
with the case of heinous crimes, and ideally it should be applied in India also. Criminal profiling
includes many things, for instance, crime scene, the victim, the forensic eviderkcewinefacts
of the crimemodus operendind the psychological factor behind the crikkéthese are effective
to identify and analyse psychopaths effectively. daper emphasises that tm@dus operandi
and psychological factor of the criminal are thkey factors to assess pschopathy in criminal
profiling.

The modus operandis a method of procedurespeciallya distinct pattern or method of
operation that indicates or suggests the work of a single criminal in more than on€. dnirtre
above case# is observed that psychopaths always commit multiple crimes, each crime is
gruesome in nature. Torture, abuse and finally killing the victims byipteustabs are the key
traits, for instance in Jack the Ripper, Zodiac Killer and Nithari case. Thedeffspends a lot of
time at the crime scene, even after the crime. The offenders were fully aware of the crime scene;
they generally operated at night and preferred secluded places as in Jack the Ripper case and Ten
Bundy caseThey have a particular path of commission of crime, which they follow in every
subsequent crime like Zodiac Killer a@yanide Mohan cas&hey usually have good position in
the society; a good example is Devendra Sharma, who was a Doctor and TewBardyppened
to be a Stocke

The second point is psychological factor which is the most prominent and inéaimaique
to identify psychopaths. It is pertinent to mention that most of the aferithd lack of remorse
which isinherentlyassociated with pschopathy as observedach of the cases discussed in this
article. Other factors by which they can be correlated as psychopa#ismfosv emotions (as in
Elizabeth and Nithari case), manipulativeness, lying, glibness, low frustration toleRajee
Kalinder case) episodc relationships (e.g. Ten Bundy and Cyanide Mohan case), parasitic
lifestyle, the persistent violation of social norms, need for stimulation and criminal versatility are
also manifested in varying degrees. All these psychological factors are discussed inMar e 6 s
Psychopathy Checklistevised (PCER)and his contributory works on psychopattiscussed
abovewhich provides a reliable data to asses them.

CONCLUSION

| would like toconclude my article with certain observations, firstly, it is essential tnadrfy
heinous crime committed by apparently mentally ill criminal it is necessary to identify the disease
through a systematic observational process and by using multidisciplinary approach. The
identification of psychopathic traits during early phaseneéstigation is essentias it is possibly

the most dangerous type of mental disease.

Secondlycriminal profiling plays a significant role in providing an accurate insight about
the psyche of the criminal and reveals actionable information about thetioausf crime.lt is
perhaps the most powerful tool ascdan even help predict the possible place and pattern of
repetition of crime by profiling the characteristics of unknown criminals. By disclosing the severity
of the crime and the type of mentah#issit assists in appropriate judicial response in criminal

3&Merriam Webster Dictionary, [online], Available from: http://www.merriarm
webster.com/dictionary/modus@@operand[Accessed on 26 January 2016].
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cases supposed to be committed by individuals suffering from narcissistic personality and
antisocial behaviour traits.

Thirdly, the technique has consistently improved over the years, but denti@kwo main
approaches of criminal profiling helpful to diagnose pschopathy are analysis and investigation of
modus operendind psychological factors.

Lastly, criminal profiling is widely used in U.K. and U.S.A but it is still an unexplored area
in the criminal investigation process in India. There is an urgent need to initially, make an
understanding of this dangerous disease in Indissahdequently, promote criminal profiling of
all heinous crimes committed by mentally ill criminals.
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CRITICAL ANALYSIS OF 'LAW OF ADULTERY'I N INDIA
DR. RAVINDER KUMAR*

ABSTRACT

Adultery generally means a consensual sexual relationship between a married person and a person
of other sex, who is not the spouse of the married pekmnever, le@l definition varies from

place to place and statute to statététhe legal system invariably does recognise it as a ground

for seeking divorce from the errant spouse. Section 497 of Indian Penal Code (IPC), 1860 perceives
a consensual sexual intercaaiisetween a man, married or unmarried, and a married woman
without the consent or connivance of her husband as an offence of adultery. However, the
provision makes only men having sexual intercourse with the wife of other men without the
consentoftheirhs bands puni shable and women candt be
relating to adultery is being criticised on the ground of gender equality and equal protection of law
being envisaged under the provisions of Indian Constitution.

Key words: Adultery, Gender Equality, Sexual Intercourse

INTRODUCTION

Adultery means voluntary sexual intercourse by a married person with another married or
unmarried individual. Thus adultery is the indulgence in voluntary sexual intercourse of a married
person withs o meone ot her than his [/ her spouse. Howe
and its consequence varies between religion, cultures and legal jurisdictions, but the concept is
similar in Judaism, Christianity, Hinduism and Islam.

Adultery is consideed as an invasion on the right of the husband over his wife. It is an
offence against the sanctity of the matrimonial home and an act which is committed by a man.
Almost every religion on the earth condemns it and treats it as an unpardonable sthoHghan
it is not reflected in the penal laws of countries. Nevertheless, all the legal system invariably does
recognise it as a ground for seeking divorce from the errant spouse.

In India the offence of adultery minishableunder section 497 of IndiareRal Code (IPC),

1860. The provision makes only men having sexual intercourse with the wife of other men without
the consent of their husbands punishable but

Therefore, the law on adultery in India has been subject to corgyowarthe ground of
gender equality enshrined under the provisions of Constitution. Therefore, it is proposed to
examine the present law on adultery in the light of above stated controversy regarding concept of
equality and other constitutional norms iwlikn

GLOBAL SCENARIO

The criminal law of adulterig not uniform andaries from country to country. It differs according

to the religious norm, attitude of the people and many other factors. The law related to adultery
vary from statute to statutsat some places adultery is considered a crime and the adulterer may
even have to face death penalty while at some places it is not punishable. In few statutes, if either
individual is married to someone else, both parties to an adulterous liaisapaléedo the crime.

1 Dr. Ravinder Kumar, B.Sc, LL.M., Ph.D (Delhi University), Assistant Professor, Guru Gobind Singh Indraprastha University,
Dwarka, Delhi (India)

2 Encyclopaedia Britannica, available dittp://www.britannica.com/EBcheked/topic/6618/adultery(Laisited February 12,
2016)
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Law must keep pace with changing social needs. Law relating to adultery in other countries is
different from India. In United States of America, the law relating to adultery differs from one
state to another. The law relating to crialiadultery prevailing in different states in United States
reveal that three major formulations of adultery exist under state laws in the United States.viz:

1) The Common Law view

2) The Canon (a law or body of laws of a church)

3) TheHybrid view
Accordingto the Common law view, adultery takes place only when the woman is married and
both husband and wife are held liable.

Under theCanon law (law of church) view, adultery is the voluntary sexual intercourse of a
married person with a person other thamifef ender 6 s husband or wife a
is held guilty.

According to theHybrid rule, followed in twenty states in the United States, if either spouse
has sexual intercourse with a third party, both transgressors are guilty of adultery.

Findly, eight states held both transgressors guilty, if woman is married, but if the woman is
single only the man is guilty. Six states do not punish adultery &t all.

Adultery is not criminal offence in United Kingdom, but is punishable, though mildly, in
some of the European countries. For example, in France a wife guilty of adultery is punishable
with imprisonment for a period of three months to two years. The husband however, may put an
end to her sentence by agreeing to take her back. The adulignerskable similarly.

In Germany, if marriage is dissolved as a result of adultery, the guilty spouse as well as the
guilty partner, is punishable with imprisonment for a term of not less than six months, but
prosecution has to be initiated by the aggriegpouse by means of a petition. In Malaysia,
Singapore and Hong Kong adultery is not punishable in law.

In Pakistan, adultery is viewed as a heinous offence and both the man and woman are subject
to punishment, which may extend to the death sentencg#aimit countries, such as Saudi Arabia,

Iran, Egypt, etc. also like Pakistan adultery is punished sevérally.

In this regard, the Jammu and Kashmir state Ranbir Penal code, 1932 is more progressive. It

makes the errant wife punishable along with herrpata?

CURRENT INDIAN LEGAL POSITION

It is important to note that original draft of IPC prepared by First Law Commission was silent
about the offence of o6édadultery6o. Lord Macaul ¢
unwilling to add the provisioe r i mi nal i sing the adultery as an
some peculiarities in the state of society in this country which may well lead a humane man to
pause before he deter mi ne$8 Theanaipabjedtive bf keeging i nf i
6adul teryd out of the penal statute was the s«
marriage and polygamy. So, according to Lord Macaulay, it advised that it would be enough to

3 42d  Report of Law Commission of India, Indian Penal Code Report, -32761971) available on
http://lawcommissionofindia.nic.inf80/Report42.pdflast visited February 10, 2016).

“'n Pakistan & other I slamic countries, adult esbheeniprescribed of f enc
by putting a married adulterous woman under the ground up to shoulder.

5 KD Gaur, The Indian Penal Code, Fourth edition, Universal Publication, Delhi (2010), page 801.

6 Comment on the draft of First Law Commission Report, Gaur KD, Irfééaal Code, Eastern Law Publicatioff,Edition, page

388.
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treat it as a civil injury. Thus, framers of the code, ditlinclude adultery as a crime, it was only
after the recommendation of tBecond Law Commission it was added to the Code.
The Second Law Commission, after giving mature consideratienthe subject, came to
the conclusion that it was not advisateexclude this offence from the Coti€he Commission
was of the opinion that it would not be proper to leave the offence out of IPC and suggested that
only the man be punished, again keeping in mind the condition of women in the country.

However,toknww t he true objective of déadulteryo
of |l egislative framewor k. It i s placed under
to marriageo. Thus, the four secti oarrmge. 494

However, the close scrutiny of these provisions clearly revealed that the provisions are so drafted
to preserve the sanctity of marriage institution. The provisions of bigamy, adultery, cruelty or
criminal abduction of wife, are drafted keepingnind of marriage institution, its preservation,
protection and promotion of harmony. Therefore, the object of section 497, IPC is to preserve the
sanctity of marriagé.
"497. Adulteryd Whoever has sexual intercourse with a person who is and whom he
knows or has reason to believe to be the wife of another man, without the consent or
connivance of that man, such sexual intercourse not amounting to the offence of rape, is
guilty of the offence of adultery, and shall be punished with imprisonment of either
description for a term which may extend to five years, or with fine, or with both. In such
case the wife shall not be punishable as an abettor."
This section provides punishment for adulteAdultery is considered as an invasion on the right
of the hushnd over his wife. It is an offence against the sanctity of the matrimonial home and an
act which is committed by a man. It is an arsocial and illegal act. It consists in having carnal
knowledge of a married woman with knowledge of the fact, witHmtbnsent or connivance of
her husband? To constitute adultery, sexual intercourse is a necessary ingrédient.
The scope of the offence under the section is limited to adultery committed with a married
woman, and the male offender alone has been nmaule to be punished with imprisonment which
may extend upto five years, or fine or with both. The consent or the willingness of the woman is
no excuse to the crime of adultéfyAnalysing the definition of adultery under the provision
reveals thatthe prsae 6 wi f e of another mané shows the si
gives an idea that a married man having sexual relations with an unmarried will not be guilty of
committing adultery.
Thus, adultery is an offence committed by a man againsttahdsn respect of his wife. It
is not committed by a man who has sexual intercourse with an unmarried or a prostitute woman,
or with a widow, or even with a married woman whose husband consents to it or with his
connivance. Conni v aressian,0medniag aavoluintarg hiindaessi t¥ somee x p
present act or conduct, to something going on or before the eyes or something which is known to
be going on with no protest or desire to disturb or interfere with it.
A close examination of Section 497, IPT360 reveals that to constitute an offence of
adultery, the following ingredient must be established;viz:
1. One must have a sexual in@urse with the wife of another man

7 Rattan Lal and Dhiraj Lal, Law of Crimes, at 2710 (Bharat Law Houd&e@#ion, 2007) CK Thakker and MC Thakker , eds.

8 Rattan Lal & Dhiraj Lal, Indian Penal Code (Enlarged Editiorl) @@ 2002, page 2305.

9See, recommendation of Mal |l i math Committee, iThe Report of
10 M.Clarance v. M. Raicheal , AIR 1964 Mys 67.

11 Munir v. Emperor, (1925) 24 ALJR 155.

12 Gul Mohammad v. Emperor, RI 1947 Nag 121.
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2. Woman must have a valid marriagepre requisite for the offence of Adultery

3. Theperson must have knowledge or has reason to believe that the woman is the wife
of another man;

Such sexual intercourse must be without the consent or connivance of the husband;
Consent of the female is necessary ingredie@tich sexual intercourse musbtn
amount to the offence of rape.

The phrase O6without the consent or connivance
an offence per se but is an offence only when the husband of the adulterer did not consent to it and
also that the consent the wife of person convicted of adultery is not considered in deciding
whether her husband has committed adultery or not. This once again discriminates between the
two sexes by not considering the consent of the wife of the person convicted of adulesiging

whether her husband who had sexual relation outside marriage is guilty of the offence of adultery
or not®

In this regard the opinion of court in V. Revathi ¢dseh a t 60t he | aw per mi
husband of the offending wife to prosecute hiewor does the law permit the wife to prosecute
the offending husband for being disloyal to |
husband and not of the wife is given importance in deciding the offence.

The last part of the provisionmemtn s 6i n such case the wife s
abettordo. The honourable Supreme Court in thi
the author of the crime but the victifBut, this view also does not hold correct in the changed
scenaio.

The provision of adultery under Indian Penal code has several characteristics features that
make it special provision. First this section is gender sensitive and can only committed by man and
not by the woman. Thus, the offence cannot be levetjathat the woman. Secondly, such offence
must be committed by the offender with the knowledge or with any reason to believe that the
woman with whom he is undergoing a sexual intercourse is the wife of another man. In short, the
offence has been committadile the marriage of the woman with whom the sexual relationship
has been established shall be in force. Thirdly, the consent of the wife shall be free and without
any force. In case the consent of the wife is not free consent, it will amount to be/mageis
more serious. Fourthly, the section has demarcated that who can prosecute and who can be
prosecuted. Under Section 497, only the husband of the wife who has been involved in adulterous
act can only file complaint and only against the adulterdbs. section also protects the wife
against adulterous act and complete protection under the section even as abettor.

Section 497 unequivocally conveys that the adulteress "wife" is absolutely free from
criminal responsibility. She is also not to be puadlifeven) for "abetting" the offence. Section
497, by necessary implication, assumes that the "wife" was a hapless victim of adultery and not
either a perpetrator or an accomplice thereof. Adultery, as viewed under IPC, is thus an offence
against the husiba of the adulteress wife and, thereby, an offence relating to "martfage”.

It is in consonance with this approach that Section 198 CrPC mandates a court not to take
cognizance of adultery unless the "aggrieved" husband makes a complaint. It runs as under:

ok

13 Nidhi Khare, Gender Biasness in the Law of adultery in India, available at http//www.legalserviceindia.com/articlefaedultery
india-413-1.html (last visited on February 10, 2016).

14y, Revathi v. Union of India, AIR 1988 SC 835

15 Sowmithri Vishnu v. Union of India, AIR 1985 SC 1618.

Kl Vibhute, 6Adulteryd in the Indian Penal Code: Need for a
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"198.Prosecution for offences against marriag€1) No court shall take cognizance of
an offence punishable under Chapter XX of the Indian Penal Code (45 of 1860), except
upon a complaint made by some person aggrieved by the offence:

2) For the purposed subsection (1), no person other than the husband of the woman shall
be deemed to be aggrieved by any offence punishable under Section 497 or Section 498 of
the said Code: Provided that in the absence of the husband, some person who had care of
the worman on his behalf at the time when such offence was committed may, with the leave
of the court, make complaint on his behalf."
Thus, in India, a wife is not punished as an adulterous or an abettor for the offence of adultery. It
is only the man who hasish unlawful sexual intercourse with married woman will be punished
under section 497, IPC. Moreover, the wife of the adulterer has ne &handi to file a complaint
against her deviated husband. It is only the husband of the (adulteress) wife, wile ean
complaint and upon whose complaint the court can take cognizance of the offence. This position
of law regarding making complaint has been clearly provided under Cr.P.CL"15&ion 198(2)
of Cr.P.C. treats the husband of the (adulteress) witggnieved party and not the wife of the
adulterer husband.

ADULTERY & GENDER EQ UALITY & JUDICIAL APPR OACH

Law of adultery as it stands in India puni she
seducer o and the women jsviewedas a gictina There faveabeen p a r t
numerous debates about the discriminatory stance of the provision, The insistence of the National
Commission for Women and the Report of the Madhav Menon Committee & the 42nd Report of
the Law Commission of India, txa breathed a new lease of life in the dying controversy. The law
relating to adultery as existing in the Indian Penal Code under section 497 has been criticized ever
since ités commencement . I ts wvaliditspphibabt h on
grounds has been challenged time and again. But the law still stands as it is.

In 1951, one Mr Yusuf Abdul Aziz, charged with adultery, contended before the Bombay
High Court that Section 49PC is unconstitutional as it, in contravention oftisles 14 and 15
of the Constitutiotf, operates unequally between a man and a woman by making only the former
responsible for adultery. It, thereby, he argued, discriminates in favour of women and against men
only on the ground of sex.

Recalling the histacal background of Section 497 and the then prevailing social conditions and
the unequal status of women, the High Court of Bombay upheld the constitutional validity of the
provision. Chagla, C.J., observed:

"What led to this discrimination in this country not the fact that women had a sex
different from that of men, but that women in this country were so situated that special
legislation was required in order to protect them, and it was from this point of view that
one finds in Section 497 a positionlaw which takes a sympathetic and charitable view
of the weakness of women in this counttyThe Court also opined that the alleged

17 Section 198(2),Cr.P.C, 1973.

18 Article 14 of the constitution mandates the State not to dagyperson equality before the law and the equal protection of the
laws within the territory of India. It mandates that every law that the State passes shall operate equally upon alVpéesons.
Article 15, inter alia, prohibits the State from makingcdimination on grounds only of sex.

19 Yusuf Abdul Azig. State of BombayAIR 1951 Bom 470 at 472, para 5
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discrimination in favour of women was saved by the provisions of Article 15(3) of the
Constitution which permits the State make "any special provision for women and
children”.
In appeal, the Constitutional Bench of Supreme Court observed that section 497, IPC is not ultra
vires under articles 14, 15 and 21 of the Constitution on the ground that it is only the man, who is
held liable for adultery and not the wife with whom adultery is committed. It does not offend
articles 14 and 15 of the Constitution on the ground that the wife with whom adultery is committed
is saved from the purview of section 497 and is not punishaal alsettor. Held sex is a reasonable
and sound classification accepted by the Constitution, which provides that State can make special
provisions for women and children vide article 15(3) of the Constitutfon.

The constitutional validity of sectioA97, IPC once again was in questiorSowmithri
Vishnuv. Union of India?! It was contended that Section 497, being contrary to Article 14 of the
Constitution, makes an irrational classification between women and men as it:

) confers upon the husband thght to prosecute the adulterer but it does not confer a
corresponding right upon the wife to prosecute the woman with whom her husband has
committed adultery,

(i) does not confer any right on the wife to prosecute the husband who has committed
adultery withanother woman, and

(iii) does not take in its ambit the cases where the husband has sexual relations with
unmarried women, with the result that the husbands have a free licence under the law
to have extramarital relationship with unmarried women.

The Supreme @Qurt rejected these arguments and ruled that Section 497 does not offend either
Article 14 or Article 15 of the Constitution. In defining the offence of adultery, so as to restrict the
class of offenders to man only, it was held that no constitutionailgiwavhas been infringed. It is
commonly accepted that it is the man who is the seducer and not the woman. The position might
have undergone some change over the years, but it is for the legislature to consider whether section
497, IPC should be amendedagpriately so as to take note of the transformation which society

has undergon#.

The court further observed that the fact that a provision for hearing the wife is not contained
in section 497, IPC cannot make that section unconstitutional as violatiolg &1 of the
constitution. True, section 497, IPC does not contain a specific provision for hearing the married
woman, but that does not justify the proposition that she is not entitled to be heard at the trial, if
she makes an application to the cdarthat effect.

However, one may find it difficult to convince himself about the rationale of the disability of the
"wife" of the adulterer to prosecute her unfaithful husband. IRevathiv. Union of Indi&® this
disability was relied upon by a feito challenge the constitutional propriety of Section 198(2) read
with Section 198(1) CrPC, which, as mentioned earlier, empower the husband of the adulteress
wife to prosecute the adulterer but does not permit the wife of an adulterer to prosecute her
promiscuous husbandJpholding the constitutionality of Section 497 IPC and Section 198(2)
CrPC, which according to the Court "go hand in hand and constitute a legislative packet" to deal

20 Yusuf Abdul Azigz. State of BombayAIR 1954 SCR 930 at 932.
21 AIR 1985 SC 1618

22 Supra note 16.

23V, Revathi.. Union of India,(1988)2 SCC72
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with "an outsider” to the matrimonial unit who invades the peaceawacy of the matrimonial
unit, Thakkar, J. of the Apex Court observed:

"The community punishes the ‘outsider' who breaks into the matrimonial home and occasions
the violation of sanctity of the matrimonial tie by developing an illicit relationship wiéhad the
spouses subject to the rider that the erring 'man' alone can be punished and not the erring woman. ...
There is thus reverse discriminati dmheicout' f avo
further held that the law permit neitheethusband of the offending wife to prosecute his wife nor
does the law permits the wife to prosecute the offending husband for being disloyal to her. Thus,
both the husband and the wife are disabled from striking each other with the weapon of criminal
law. So, there is no discrimination against the woman insofar as she is not permitted to prosecute
her husband under section 198(1) & (2), Cr. P.C. A husband is not permitted because the wife is
not treated as an offender in the eye of law. In the ultimalgsas#he law has meted out evien
handed justice to both of them in the matter of prosecuting each other or securing the incarceration
of each othef®

It is true that adultery camot be committed unless a woman is a consenting partner. The
judicial pereption that only a man can be "an outsider”, who has potential to invade the peace and
privacy of the matrimonial unit and to poison the relationship between the unfaithful wife and her
husband, therefore, seems to be, less convincing and unrealistioutgider woman", can, like
"an outsider man", be equally capable of "invading" the matrimonial peace and privacy as well as
of "poisoning” the relationship of not only her own matrimonial home but also that of her
paramour. Similarly, the judicial opiniothat Section 198(1) read with Section 198(2) CrPC,
disqualifying the wife of an unfaithful husband for prosecuting him for his promiscuous behaviour,
seems to banconvincing and illogicad®

Such judicial reasoning, in ultimate analysis, unfortunately epmthat a man is entitled to
have exclusive possession of, and access to, his wife's sexuality, and a woman is not eligible to
have such an exclusive right and claim over her husband! She is, therefore, not entitled to prosecute
either her promiscuous hwend or the "outsider woman" who has poisoned (or helped her
promiscuous husband to do so) her matrimonial hidme.

ADULTERY AND GENDER EQUALITY 8 COMMITTEE REPORTS AND
SUGGESTIONS

The various proposals have been rooted for reforms in law of adulteryibys/aections of legal
society in view of the transformation, which the society has undergone, but unfortunately the
legislature has not realised its responsibility, and thus this archaic law is still retained as it is
without any progressive changes.
TheFifth Law commission of India in its 42Law Report suggested that Section 497 should not
be removed from the penal code; rather both the man and the wife should be made guilty.
It also felt that an imprisonment for a term up to five years, to be sgalea to two years as the
existing puni shment wunder section 497, Il PC i s
The recommended section is as follows:
"497.Adulteryd If a manhas sexual intercourse with a woman who is, and whom he
knows or haseason to believe to be the wife of another man, without the consent or

24|d. at76-77, para 5.
25 |bid.

26 Supra note 16.

27 |bid.
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connivance of that man, such sexual intercourse not amounting to the offence tiferape,
man and the woman ageilty of the offence of adultery, and shall be punished with
imprisonmehn of either description for a term which may extentito years, or with fine,
or with both.8
However, the Indian Penal Code (Amendment) Bill, 1978, provided for amendment to section 497,
but was not passed by the legislature. Clause 199 of the drgitdvides:
"Whoeverhas sexual intercourse wittparsorwho is, and whom her sheknows or has
reason to believe to be the wide husbanas the case may pef anotheperson without
the consent or connivance of tlmdlher personsuch sexual intectirseby the mamot
amounting to the offence of rapmmmits adultery, and shall be punished with
imprisonment of either description for a term which may exterfideoyears, or with fine,
or with both.®
The clause 199 of the draft bill differs frotretsuggestion of the #2 aw Commission Report in
two ways; the draft provided for punishment of the adultator irrespective of gender and has retained
the maximum punishment for the offence up to five years.
The Fifth Law Commission, 1971 and Joint Seléotnmittee , 1978 seems to be inspired
by the spirit of equality have thus shown their inclination to the equality of sexes by recommending
equal culpability for the O6mandéd as well as o6éw
The Fourteenth Law Commission in its ¥98eport on the Indian Penal Code also endorsed
the reformation of the criminal law of adultery of the Joint Select Committee with minor
modifications. It also suggested that changes must be made in section 198(2) of Cr.P.C., 1973.
The Committee on Refms of Criminal Justice System, 2003 headed by Justice Malimath
suggested that section 497 of Indian Penal Code should be amended as to give effect that
iwhosoever has sexual intercourse with?3the sp
The canmittee viewed that as the very objective of this provision is to preserve the sacred
relationship of marriage, adultery is abhorred by the society so there is no justification that the
wife who has sexual relationship with a man is not treated eqiidfiyt is to accepted would
make a man and woman be treated equal as an adultator.

Decriminalising of Adultery to make it as a civil offence

It has been argued that any crime under section 497 is a matter of mutual consent between two
mature persons. Tha not a crime at all in changed social scenario. Thus, section 497 dealing
with adultery should cease to be a criminal offence as it is only a civil wrong between married
couples and not a criminal offence at all.

In the present scenario, mastthe European countries have decriminalized adultery.
Adultery is not a crime in most of the European Union, including Austria, Netherland, Belgium,
Finland, Portugal, Italy, Spain, Greece, and Swédém.United States, laws vary from state to

28 Supra note 3para 20.18 at 327.

2% Clause 199. Both the Law Commission and Joint Select Committee tried to ensure equality of the sexes. The Amendment Bill
(1978) lapsed due to dissolutiontbé Lok Sabha then.

30 See Ministry of Home Affairs, Government of India, Committee on Reforms of Criminal Justice System, 2003, at 190 available
on http://mww.mumbaipolice.org/%5Carchiveeport%5Cmalimath%20committee%20report.pdifst visited February 08,

2016).

31 Ruth A. Miller, The Limits of Bodily Integrity: Abortion, Adultery, and Rape Legislation in Comparative Perspective2® 122
(Ashgate, 2007)

32 hid.
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state, lowever after the US Supreme Court decision in Lawrence v. Péttasyalidity of adultery

law is under debat¥.However, in Islamic countries like Afghanistan, Nigeria, Pakistan, Yemen,
Sudan, Saudi Arab, Iran have provisions for death penalty as thenomaxpunishment for
adultery, but concept is deeply rooted in the traditional, religious vi&Shafiah®®

The United Nations Human Rights Commi ssi on
undisputed that adult consensual sexual activity in privatevisred by the concept of privagy.

The Committee suggested the member states to follow the Article 17and 26 of the International
Covenant on Civil and Political Liberty.

India being a party to this Covenant should think about decriminalizing adulteey. Th
Amnesty International has also expressly criticised and opposed those laws which criminalise sex
between two consenting adults in private pice.

Very recently, the National Commission for Women has made recommendation, that the
issue of adultery shoulde viewed as a breach of trust and treated as a civil wrong rather than a
criminal offence but this should be done only after working out a national consensus in this matter.
The NCW member on the issue of prosecution of wife by the husband for adulteEnysection
497, IPC observed, that we think that adultery should not be treated as a criminal offence but a
civil wrong.

On the similar lines the draft National Policy on Criminal Justice by the Madhava Menon
Committee, has also suggestedcdeninalizing adultery by recommending that it should be
treated as a social rather than a criminal offéfice.

The Supreme Court has already said that the philosophy behind this law is to that social good
i s promoted that the husbamd amdewakf apidbstalkl
relation rather than prosecuting and dragging each other to the criminal*€dihs; can live

together in the spirit of o6forgive and forget (
court for divorce’! Moreover, law is in the interest of children by not sending one of the parents
in jail.4?

Taking into consideration the development in other part of world and the suggestions from
the Committees and Reports it can be suggested that it is the right timerimidalise adultery
by making it only a civil wrong.

CONCLUSION

In the light of the above analysis it can be concluded that there has been a huge change in the
Indian society: women are no longer considered to be chattel of her husband. However, the presen
law of adultery violates the Indian constitution that includes equal justice for every citizen and

33539 U.S.558.

34 Supra note 3.

35 Daniel Ottosson, Legal Survey On the Countries in The World Having Legal Prohibition On Sexual Activities Between
Consenting Adults in Private (2006) availabléntip://www.ilga.org/tatehomophobia/LGBcriminallaianielOttoson.pdf(last

visited January 21, 2016).

36 Death by stoning/flogging, (Amnesty International, 2006) availadiggt/www.amnesty.org/en/library/info/MDE25/006/2006

(last visited January 21,2016)

87 Concluding observations of the Human Rights Committee: Egypt, (United Nations, 2002) available at http:/
www.unhcrh.ch/tbs/doc.nsf/(Symbol)/ CCPR.CO.76.EGY.En?Opendocytasttisited January 23, 2016).

38 Supra note .31.

3% Madhava Menon Committee, Draft  National Polocy on Criminal Jusitice,2007, laeailaon
http://www.mha.nic.in/hindi/sites/uplodies/..files/DraftPolicyPaperAug.pdflast visited February 12, 2016)

40 v, Revathi. Union of Indig (1988)2SCC 72.

4L bid.

42 hid.

www.flepublications.com


http://www.ilga.org/tatehomophobia/LGBcriminallaws-Daniel-Ottoson.pdf
http://www.amnesty.org/en/library/info/MDE25/006/2006
http://www.unhcrh.ch/tbs/doc.nsf/(Symbol)/CCPR.CO.76.EGY.En?Opendocument
http://www.mha.nic.in/hindi/sites/upload-files/..files/DraftPolicyPaperAug.pdf

AICILS 2015 (OXFORMONFEREN@ROCEEDING 55

would not discriminate on the ground of sex.
for women cannot be extended to create arbitrary discrébiosuch discrimination by the
legislature. The section 497, IPC dealing with adultery needs to be declared unconstitutional. The
various Law Reform Committees and Reports also recommended to suitable amend or repealed
the existing provisions of adulteryurther, in the present scenario, the marriage is more
considered to be a civil contract between two consenting adults; therefore, it is better to be placed
under civil law rather than criminal law. Taking this consideration and policy of internatienal la
number of western and developed countries hasridenalised adultery or has made it a civil
wrong; therefore, there is immediate need tadainalise adultery in India as well and making

it only a civil wrong.
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THE IMPACT OF PLURALISTI C ADAT INHERITANCE L AW ON MEN AND
WOMENOGS STAT UAN INDRNEAIAN LAW PR ESPECTIVE

DR. SONNY DEWI JUDIASIH! AND PROF.EFA LAELA FAKHRIAH?

ABSTRACT

Customary imadatinheritance law in Indonesia illustrates the pattern paricular and unique

law that reflects the way of thinking arttle traditionalspirit of Indonesia, being based on a
collective and communabllture There are threadatinheritance systempatrilineal, matrilineal

and parentalEach system is distinctivelhe differences betweethese systems often cause
problems and disputeespecially becaugbere ardalifferences in the status of men and women
within patriarchy and matriarchy system of kinshigheritance dispute settlement is carried out

by means of discussienagreementsyr through the judiciary. Court rulings indicdtet there is

a renewal of kinship system whereas men and women stand equal opportunity to serve as heirs for
their parents.

Keywords: adat, customary, inheritance law, pluralism, Indonesian law.

INTRODUCT ION

Inheritance law is system for negotiation trensition of wealtfrom one generation to the next
generation In Indonesia, the system of inheritance ldoat has beein force since the Dutch
colonial era(aftermore than 60 years of Indonesian ipdedenceremains pluralistic. It hasot
yet been unified, as had been mandated by the principle of unity in the Preambl&holding
UndangDasar 1945 (UUD 194%;onstitution 1945 This principle mandates that Indonesian law
should be a national lavaat applies to the entire nation of IndongSialmanandDamian, 2002,

p. 19).

Inheritance law is a branch of law that is deeply problematic, given its association with the beliefs,
religions, traditiors, and culture in general. This kind of law, as vesllother areas of family law
is referred to by experts as sensitive and not nelatralDue to this fact, it is rather difficult to
rush the setting up for unification of lagalman and Damia2002, p. 19).

There are three systems of inheritance lad/aractice in Indonesia, past and presenese
systems are inherited from thedischeStaatsregehg (IS, Colonial Constitution 1925)rticle
163.(R. Soepomo,1991, p.iZB5), namelycivil-western mheritance lawadatinheritance law,
and Islamic inhetance law (Tutik, 2006, p. 281)hey are also adopted to classify citizens.
The civilwestern mheritance law is contained in Book Il Kitab Undddgdang Hukum Perdata
(KUHPerdata, Indonesian Civil Code), Article 830 to Article 1130. Meanwadatinheritance
law is adistinctive system of inheritance law th& applicable inadat law areas, and which
prevails in each of thadat environments. Therefordt is known byseveral different names,
depending on the area or thdat environment concerned.oF example, it is known asdat
Minangkabau inheritance laadatBatakinheritance lawadatJawa inheritance law, and so forth
(Titik Triwulan Tutik, 2006, p. 282).Islamic inheritance lasva system of inheritance lathat
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used to be called Faraidh, aisdcontained in studies of figfislamc jurisprudence)After the
KompilasiHukum Islam was made(KHIslamic Law Compilationpased on Instruk$?residen
(Inpres,Presidential Instruction) of the Republic of Indonesia No. 1 of 1991, Islamic inheritance
law is codified in theBook Il KHI Inheritance Lawfrom Article 171 to Article 214.

There is a striking differendeetween each of the three systems of inheritance law set out above,
related to e position of women, both ther capacity as hesrand inthe number ofportions of
proprietorship that will be receive@ivil-weserninheritance law does not differentiate between
men and women in their capacity as gaindin the number oportionsof proprietorship received

This is becauseivil-westerninheritance law only considers halassificationby blood ties
(Volmar,1996, p. 24)slamic inheritance law does not distinguish between the position of women
and men as har Widows, daughters, mothers or sistararecognzed as hes as well Those
differences particularlylies in thenumberof the portions or parts of the proprietorship received.
Daughters obtain half of the s@ns p o, based @m Surah dyisaa verse 11 in the Q&n. In
addition to this, KHI regulates the same matter in its Artid6.

While civil-westerninheritance lawmakes no distinction betweemiomerd s nd snen 0
positions and number of portionsthe proprietorshipAdatinheritance law doeédatinheritance
law, in particular the family systenprioritises the differenceb et ween womends an
positions as hedr Adatlaw recogiiees three kinship systesnpatrilineal (patriarchal), matineal
(matriarchal), and bilateral or parent8berjono Soekanto, 2008, p. 284).

Observing the provisions contained adat inheritarce law and Islamic inheritance law
related to theposition of women as hairand the difference in the portion of proprietorship
received, between women and men, many current probigated to the positioand rightsof
women as heirs can be identifiethfmzami, 2013, p. 6).

Based orthe elaboration aforementiondbe authors specificallghallreview:
1. the provisions oadatinheritance law in Indonesia; and
2. acomparison of thetatus and position of men and womemdatinheritance law, based
on jurispudence in Indonesia.

DISSCUSSION
The provisions ofadatinheritance law Indonesia

Adat law is a living lawthat is developing along with the society in Indonesia. It is also an
actualisation of individual or stotleir sidw amdo mmu n i
philosophy of life. In the social contexgatlaw is a crystallisation of living values and becomes

a source of guidance for members ofdlkatsociety. This is in accordance with the view that law

cannot be separated from social anlucal contextRato, 2011, p. IX).

Adatlaw has several distinctive characteristics, ngm@&oekanto and Usman, 1986, p. 11)

a. A strong sense of togetherness, in which, accordiadatlaw, individuals have strong
bonds in every possible aspect of likgth the society itself. Thus the rights and
obligations of every person are compatible with the public interest.

b. Magicalreligious qualitiesthe law involves occult elements, such as animism, and
reference to the supernatural, etc.

c. A concrete way of tmking: Every aspects iadat law always signified in a concrete
physical form.

d. A visual natureany issues shall only be settled by a concrete action.
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@

The regimes encompass within théat law mostly relate to the living aspects of
society. These can beespfied as followgSoekanto, 2008, p. 118):
the form ofadatsocieties;
individuals/persons;
families;
marriages;
succession;
land law;
debts;
h. adatoffenses

This article will focus on the specification of succession among those specificatiadat tzfw,
and will consider problems that frequently occur in its implementation.

In general, the law of succession in Indonesia is governed by several provisions enshrined
in the Civil Law Code,Islamic law andadat law. This reveals the pluralism that exists in
l ndonesi ads | aws governing succession. Succes
related to the social structungthin eachsociety. This is due to the fact thatadatsociety there
are three different common principles in regarddeascendants, and thus all discussion regarding
succession in Indonesia is confronted with three kinds of provisions aaétkaw of succession,
namely: the patriarchaldatlaw on succession, theatriarchal and the parental.

@rooo0op

The Definition of AdatLaw on Succession
Definition from SoepomdR. Soepomo, 1980, p. 81):

I n his {BabdHukunindedlh Soepomo el aborates:
AAdat |l aw on succession contains provisio
properties, assets, and immaterial belongings ohbkator generations of people towards
their descendants. o0
Aln a succession in a family, the entitl em
beforethe death of the inheritor, to prevent the possibility of serious impacts that might
occur upon theideath, despite the fact that the death itself is one of the important events
in the succession process. 0

Definition from SoerojoWignyodipuro:

According to Soer oj o adatlag onysocdesspm qoverd the legal harmsi t i o
relating to persoal assets: whether they are material or immateaiadt which assets can be

inherited by descendants. These legal norms also regulate the moment, methods, and the process
of the transfer of the rights and obligations over such assets.

As a matter of factthe transfer process itself can be started before death of the original
owner of the assets. The transfer process con
to build a new independent family. In the future, these families continue the sarassin regard
to the next generation.

Definition from WirjonoProdjodikoro:

Wirjono Prodjodikoro elaborates that the law on succession is a way of settling rights in society in
consequence of a personds deat hyritedvhere this p
This review of the definitions of the law on succession given by the three experts mentioned

above suggests that their definitions are quite similar. It can be concluded that the law on
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successiowomprisedegal act by a person, which will transfas rights and obligations towards
his successor.

The Subject ofAdatLaw on Succession

In order to determine subjeaisthose who are governed thyeadatlaw, it is necessary to review

the system of kinship in the local society. The kinship systemdanesia is divided into three

kinds: namely, the patriarchal, the matriarchal and the bilateral. Upon the death of a person, the
successor shall be determined by the aforementioned three systems of society. However, not all
descendants can legallyintteri a per sonés wealt h.

Inheritor

The term inheritor used to indicate that the dead person had an amount of wealth which could be
transferred to his successors or descendants.

In the patriarchal system, men have a rather more important status than wontiae: dhe
descent always follows men: for instanceBatak society. Legally born children acquire their
|l egal status from their father and their fath
title as the inheritor who owns the right tortséer their belongings upon their death to their
descendants.

In the matriarchal system (for instance, Mmangkabal the line of descent follows the
women.c hi | dren born in these families only have
family. Upon the death of every mothedgughterdiave the right to be successors. However, upon
the death of fathers, those who have rights as successors in regard to certain sacred heirlooms are
the brothers and sisters, as well as the nieces, of the mother.

In the parental society, children who are legally born always have legal ties from the line of
descent from both their father and mother. For instance, in Java there are no differences between
men and women. Thus, whether upon the death of a father or a nobtitenen acquire rights as
SuCCessors.

Successor

The term successor is used to indicate persons entitled to wealth or an heirloom from the inheritor.
In theadatlaw on succession, determining the successor is also based on the kinship system.

A pure patilineal society, such aBatak differentiates between the status of sons and
daughters, influenced by the kinship system, wltleeeline of descent is from men or fathers.
Thus, inBataksociety the successors are all men. Boys have the responsilriligniinuing the
clan. As for women, after marriage their rights and obligations are transferred to the responsibility
of their husbandsdé family. Daughters cannot b
parentsod given weatleirrarriages. hei rl ooms pri or t

In the matrilineal society of thielinangkabatonly daughters can become successors upon
the death of their mother, by the influence of the kinship systemhich the line of descent is
via women. The succession rights are grantedlation to all wealth, whether ordinary assets or
heirlooms that are owned collectively. In recent practice, upon the death of every father, every son
and daughter can acquire the right to iIinherit
ordinarywealth, while heirloomsre inherited by the brothers and sisters of the fathers or their
descendants.
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Parental society in Java is basically viewed as an ideal moaelabsociety. There is no
differentiation between sons and daught@&isus, upon the ehth of a parent, every child is a
SUCCEeSSOor.

The transfer of wealth or inheritancéWignyodipoero, 1983, p. 162).

The laws of succession enacted in Indonesia are compound and plural. They consist of various
legal systems, which have grown and developedrseely,and which have their own history. In
general, the legal system in Indonesia until presently is made agaofaw, Islamic law, and
westerncivil law as composed in the Civil Law CodEach system has different sense and
significance towards theutput of the succession itselfhis means that there is as yet no
uniformity in regard to the definitions and meanings of the law of succession in Indonesia.

Theadatlaw on succession represents a distinctive and unique pattern of law that reflects
theway of thinking and traditional spirit, based on a collective or communal culture. Rmagyiti
family, togetherness, mutual assistance, and being deliberative and corsergesl in dividing
inheritance are cultural codes that tinge the system. ada law on successiorshows
| nd o n draditi@nal &vay of thoughtarising from prevailing principles upon their communal
society, it also derives from the concrete way of thinking they l{&eoepomo, 2007, p. 83).

In the adatlaw on succession, thereeathree succession systems, namaty:individual
succession system, a collective succession system amdatfaratsystem(Soekanto, 2008, p.
260),In the individual succession system, the successors inherit separately from one another. The
distinctive claracteristic of this system lies in the allotted inheritance. With the private ownership
of each successor, each successor takes charge of the inheritance for their free use in daily life, and
is not influenced by other family members. However, unfortiyate the other side, this may
lead to conflicts over inheritance and can cdusaches between family members. The successors
might enaed up avariciously dominatéhe inheritance. This system is currently applie@atak
Java andulawesi

The collecive succession system is a system in which the successors inherit collectively,
without the possibility of dividing the inheritance. The main feature of this system is the undivided
and whole transfer of the inheritance from the inheritor to the succeEsais successor has the
right to acquire shares of the inheritanthe benefit of this system is clear when the inheritance
is used to sustain the wealth of one familpon inheritance thmayoratsystem places rights, as
a whole or in part, on a solacessor. The system is divided into two kinds:ni@goratsystem
for men and thenayoratsystem for women.

As has been said the three kinship systenslat society are patriarchal, matriarchal and
parental. The formation of theadat law on successionaonot be separated from these three
systemsandhas a very strong connection with the characteristic of the society in concern. There
are three forms of law on succession in Indonesia: the patriarcBatak Manadoand Ambon
the matriarchal in West &uatera; and the bilateral in Java.

The patriarchal system prioritises men, placing them in a higher position, as the successor
who will continue the name of the family, as the descendant, as the membendétbkeciety,
and as having the most importaale in decisiormaking within the family or the society. In this
system, women have a rather low position: they do not have rights as suareasargdescendant.

Upon a legal marriage, womshallfollow their husbandand leave their originaociety.

In contrast, women have a high position in the matriarchal systemhaveythe right to be

a successor and a descendant.
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In the parental system of kinship, the positions of men and women are equal as regards the
matter of succession. Every man and wormas the right to become a successor.

A comparison of thestatus and position of men and women iadatinheritance law based
on jurisprudence in Indonesia

Breakthroughs imdatlaw can occur as a result of the will of the society, particularly through the

actions of thecourts. This can be seen, for instance, in the change in the position of daughters in

theBatak Tobasociety: currently they can be regarded as successors, but originally they could not.

This is emphasised in the Decision of Indonesian Su@r€ourt No. 179 K/Sip/1961, dated 23

October 1961, which stated:
Afé not only based on humanity and common |
rights between men and women, the Indonesian Supreme Court hereby, in several
decisionstaking demeanor rad regarded as living law in every corner of Indonesia, that
daughters and sons from an inheritor, are having rights upon wealth as of equal, and that
every daughter shall be regarded as successor along with every son, as well as having the
same shares. o

The spirit for enacting the pueslatlaw on succession consequently changed, due tat¢héat

there areincoherewy between existingircumstancesand the need of change in the rapid

development of the civitation. Hence, on 1 November 1961, the afweationed fundamental

breakt hrough was establ i shed.AdafLhaiws oins Scuccnenecsrsli
It is clearly elaborated in the consideration of the Decision of the Supreme Court:
a. Sons and daughters have an equal position in regard tpther e nt s i nher i t

b. They shall have the same shares;

c. They are entitled to the same amount of shares, based on humanity and common

justice;

d. And also based on the awareness of the living law in every corner of Indonesia.
Subsequently, the new law of suss®n was born. Its core is that it gives rights to every daughter
to become a successor, and gives them the same shares as are given to sarsadintbat of
commonpublic jurisdiction, the nevadatlaw was grounébreaking and has been used to settle
disputes in regard to the allotment of inheritance from 1961 up until now. The judges in the public
jurisdiction have enacted these provisions as a conceptionsahtara without prejudice to the
kinship system of both parties, regardless of whether gneyfromBatak Java,Minang or
elsewhere.

The new provisions were made as neutral as possible, to be applieaidatalirroundings.
They do not question oneb6s religion or the or
in urban areas. fle jurisprudence sets tlaglatlaw free from territorial boundaries, the kinship
system, and religion. The valuesually directing the jurisprudenbad being reformed a&gveral
common principa(Zamzami, 2013, p. 194hamely

a. The principal of rights ahposition;

b. The principal of properness and justice;

c. The principal of humanity;

d. The principal of consciousness of the living law.
The settlement of succession disputeadatlaw is based on four key factoffamakiran, 1987,
p. 73):

a. The prevailing legasystem in the surroundings;
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b. Reality of the law, considering changes in the law, the impacts of the law upon the society,
and changes in assessment;

c. The sense of justice on the part of judges, and their knowledge as members of the society;

d. Judges have towestigate thoroughly prior decisions, whether at the same judicial level or
not: for example, investigations conducted by the judges in the High or Supreme Court.

It is to be hoped that a standard procedure or provisions concerning inheritance dividitmes an
equality of positions both for sons and daughters can be produced for dispute settlement under the
adatlaw on succession.

Before the emergence of the new provisions
made decision Number I, dated 03 Decemb@60, which was followed by the National Law
Construction League, currently called BPHN, in a decision made on 28 May 1962.

In regard to the law of kinship particularly, it was decideat the main principlesn the
Indonesian Law of Kinshipre

a. In Indonesia as a whole, tlmeostprevailing kinship is the parental systevhich governs
under Indonesian Actsthis principle prevails since it caadjuss with other kinship
systems within thadatlaw;

b. The law of succession for the whole population is tgdeerned in a bilateral individual
manner, with the possibility of a variation for Muslims if needed;

c. The priority and exchanging system in succession law is the same for the whole of
Indonesia, in principle, with small changes for the Islamic law on ssimg

d. Adat law and jurisprudencspecifically elaboratinghe law of kinship admitted as a
complementargourcesn Indonesian law.

In regard to the development of thdatlaw on successiorthere isan opinionwhich states that
currently there is an egliposition between men and women silm@onesian Act Number 1 of

Year 1974 concerning Marriagmme to an existencas a unification in the regime of law of
marriages This Act is alsagoverning law principles on family, and wealth of the marriages in
parentalindividual demeanofThere is a strong connection between the equality of gender and the
law of succession, mainly in practice. By this development, it is shown that there is coherency
betweenthe adat law on succession, as -eodified law developg by jurisprudence, withhe
provisions in the Marriage Act aforementioned. Efforts to make real the equality of rights and the
eqgual position of men and women in the regime of law of succession have been made by the courts
(Purwoto Gandasubrata, 1998 584)The aforementioned decision of the Supreme Court played

a huge role in this regard, as did some of the decisions concerning succession @iam#asi,

2013, p. 328330):

a. Decision Number 284 K/ Sip/ 1975 dated 2 November 1976 stated that baseel on th
development oadatlaw, daughters isimalungarshall be deemed as legal successors of
their parents;

b. Decision Number 1589/Sip/1974 dated 9 February 1978 stated that based on the
development oadatlaw towards parentddinshipin correlation withthe Supreme Court
Jurisprudence towards the daughter§apanulj it is justified if inLombokdaughters are
regarded as successors;

c. Decision Number 2662 K/Pdt/1984 dated 30 November 1985 stated tlaatatiaw on
succession ibasakhas undergone some rapgidlanges and developments. The traditional
adatlaw is worn out and outdated. The original position of daughters, who were excluded
from being successor s, has changed: their
emerged;
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d. Decision Number 1141 K/ Pd10985 dated 30 August 1986 stated that according to the
Indonesian Supreme Court, a widower shall have the right to succeed her late husband. It
is unfair, just because she did not bear any child, for her to have nothing in return, after she
invested herine to cultivate land with her husband;

e. Decision Number 375 K/Pdt/1988 dated 31 January 1990 stated that the right over
cultivated land transfers to a wife and an only child upon the death of a husband, after the
enactment of the Basic Regulations on AgrarPrinciples. However, if the child is
deceased before entering into marriage, the right shall fall upon the mother as his successor;

f. Decision Number 3792 K/Pdt/1989 dated 30 March 1991 stated that accordingdathe
law on succession in Centr8ulawesi sons or daughters are both successors of their
parents and shall have equal shares of the inheritance;

g. Decision Number 298 K/ Sip/1958 dated 29 October 1958 stated that in a case where the
deceased inheritor left a widow without any children, the widball inherit all of his
wealth;

h. Decision Number 387 K/Sip/1958 dated 11 February 1959 stated that the allotment manner
sepikulsegendon@2:1) in regard to inheritance is no longer in use in Central Java: a widow
shall have a right to half of the inhiamce;

i. Decision Number 140 K/Sip/1961 dated 22 June 1961 stated that if the successors consist
of a widow with five children, each shall have an equal right over the inheritance;

j. Decision Number 179 K/Sip/1961 dated 1 November 1961 stated that daugbtemnan
shall have the same shares in the wealth of the inheritor;

k. Decision Number 100 K/Sip/1967 dated 14 June 1968 stated that noting the growth of the
society towards the equality, KabanJahea widow shall have the right to half of the
marital properg as a whole, and the rest shall be equally shared between the widow and
her two children: each shall have eth&d of the inheritance;

I.  Decision Number 415 K/Sip/1970 dated 16 June 1971 stated theatatiaw in Tapanuli
is currently developing towardsqually given rights towards daughters and sons.

m. Decision Number 320/K/Sip/1958 dated 17 January 1959 stated Treggamuliwives and
children shal/l i nher it husbandés wealth
patriarchy system iapanuliprohibits widow and daughters to acquire inheritance at all

CONCLUSION

Court rulingshave reflected changes in th@&tusof men and women in terms of inheritance in
Indonesia, so that both parties have the same status asTie# is in accordance with the
principles of national inheritandaw, that inheritance law is based parental/bilatergbrinciples,
whereby dair and balanced distribution between men and women asifiestablished
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COMPARISON STUDY BETWEEN INDONESIA AND UNITED STATES LAW IN
REGARD TO THE IMPLEM ENTATION OF STRICT L IABI LITY PRINCIPLES FOR
PRODUCT LIABILITY WI THIN IND ONESIAN CONSUMER PROTECTION LAW .

MS. DEVIANA YUANITASARI?!

ABSTRACT

In Indonesia, consumer protection law is based on principles that apply both for consumers as well

as producers. Our study finds that there are big opportunities for a cHalmegalioy based on

fault principle into principle of strict liability, but prominent obstacles exist. Furthermore, this
finding suggests that even though Indonesian has started to adopt strict liability principles within

its consumer protection law, iak a slight interpretation bias within its actual practice, especially

in the | aw enforcement system. This can be 1in
is still used in many law practices. This is different if we compare it to what éxite United

States. The United States fully uses strict liability principles within its consumer protection law
system. As a matter of fact, the United States uses strict liability with the extension of intentional
torts, which give more favour to consars

Keywords: Consimer Protection Act YUPK), Product Liability, Strict Liability, Consumer
Protection Law, Law Comparison Indonesian and United States of éaneri

INTRODUCTION

The advancement of industry and technology has led to a contrast between the ways of life of
traditional and modern societies (Zaid, 1908B0) In traditional society, commodities are
produced through a much simpler procds® relationship between consumers and producers are
much simpler wheronsumers can directly interact with the producers. Meanwhileoithern
society, goods go through a process of mass production and mass consumption.

There is a much more complex relationship between consumers and prahmethe
interactiors betweerconsumers and producers are often conducted indiré€ftign thedistance
between the tware states apaifhis phenomenon shows that consumer protection law is deeply
connected with trade globalization and the economic activity of a state. Because of this, consumer
protection has to be given more attention, mostahee foreign investment is a central element
of I ndonesi ads economi c dev &bettep attention is aosgiven p ar t
to consumer protection, international trade competition may hamegative impact on the
consumers (Syawali and Imaniyati, 2000, p.2)

Article 33 and 34 of the 1945 Constitutio
economic development. It considers economic trade development as a prioritized sector of national
development, with the goal of hastening an economic recovetyishaased on democratic
economy. In the most common form, this democratic economy comes in promoting the interest of
consumers (Shofie, 2003, p2which requires the formulation of laws that can be widely
implemented and are capable of integrative andptehensive consumer protection.

1DevianaYuanitasariis currently a Lecturerand Reseacher of the Faculty of Law, University of Padjadjaranindonesia,and
memberof InternationalAssociationof Consumetaw (IACL), Email: deviana.yuanitasari@unpad.ac.id
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Law no. 8 of 1999 on Consumer Protection (hereinafter referred to as the UUPK) is a legal
foundation intended to make the consumers more independent and more aware of their own rights
and obligations

It has been mentiondzkfore that technology and industry has developed rapidly, leading to
a more complex economic system that reconstructs the legal relationship between consumers and
producers. This change of system actually started with a paradigmatic shift in the consumers
producers interaction, marked by the dismissal of caveat emptor principle in favor of caveat
venditor principle. The former principle signifies an awareness of consumer to protect themselves,
while the latter assigns producers the responsibility to gtesdine safety of their own consumers.

Such shift requires a | egal i nstrumeént witl
specifically rights to safety, health, and compensdteich, 1992, p25ince quality control and
trade regulations are inagigate in protecting consumers from injury, property damage, or pure
economic loss. This legal instrument is the product liability, latich can guarantee that the
consumers of a defective product receive compensation for their loss.

As a term, product liality is still considerably new; currently it is universally applied on
liability of company and sellers indirectly involved with a product which inflicts damages or
injuries to consumers, properties owned by the consumers, or any other affected tlesd par
(Davis, 1987, p12)

Bl ackdos Law Dictionary gives three formulatio

A(l) A manufacturebés or sellerdés tort I i at
buyer, user, or bystander as a result of a defective prododud®s Liability can be based

ona theory of negligence, Astrict liability
which | iability is imposed on the manufact
to the legal liability of manufactureand sellers to compensate buyers, users and even
bystanders, for damages or injurie@aksuffer
1983, p840)

Any claims for compensation should be based on three tegelepts:negligence breachof
warranty, ad strict product liability. Among the three, strict product liability is the most recent
theory. The change in system of liability from the concept of negligence to the concept of risk,
according to Rudiger Lummert, is caused by the developing indusdtiah that has yielded
bigger risks and more complex cateftect links (Harjasoemantri, 2002, p386)

The main purpose of product liability law that implements strict product liability is to ensure
that the tort liability of a defective product is weighgubn parties with the liability to compensate
for the loss. The implementation of this principle has affected the number of filed claims as well
as the amount of compensation ruled by the court in several states such as the U.S. which
implements strict &bility product (Polinsky and Shavell, 2012)

Traditional theories on consumer protection, such as negligence, breach or express, and
implied warranty are still applicable, though they are more difficult for the consumers to employ
compared to strict liabty. (Moller and Indig, 1996, p882)\s an example, a negligenbased
lawsuit requires the victims (consumers) to prove that the sellers or producers fail at making the
best efforts at producing and marketing their products. This is really difficuhdaransumers to
do. Similarly, for consumers utilizing the breach of warranty theory, they are tasked with referring
to a part in the contract that specifies a certain compensatory mechanism. In contrast, strict product
liability reduces or may even remosech burden of proof from the consumers.

In the Indonesian legal system, prodiatility is actually regulated by the Indonesian Civil
Code. However, under the Indonesian Civil Code, if a consumer suffers from loss and wishes to
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file a claim of compensation in relation to a business actor (trader, seller, distributor, or agent), it

is difficult for the consumers to receive compensation since the consumer has the burden of
proving the negligence on the part of the bus
be rejected. However, if a state implements strict liabilitypiaduct liability in its consumer
protection regulations, consumers suffering from loss because a defective product should be able
to demand compensation without having to prove negligence on the part of the business actors

THEORY
The I mplementation of Liability Principle in

Economic development in general has led to the availability of many goods or services to consume.
Globalization and free trade has also allowed more roorrdnsaction of goods across national
borders. Such condition calls for consumer empowerment through the formulation of a widely
i mpl ement able | aw capable of integrative and
In regard to consumer proteatiolegal protection for consumers is achieved through
respecting consumersodé rights; reali zation of
owners that prohibit violations, misconducts, and the inclusion of certain standard clauses;
businesswner sdé | iability to compensation; and di s
The Uhited NationResolution no. 39/248 of 1985 on Consumer Protection (The Guidelines
for Consumer Protection) also formulates several interests of consumers that testhpro
1. Protection from hazards/dangers to health and safety.
2. Promotion and protection of soeezonomic interests of the consumers.
3. Availability of information to assist consumers in making the best choice based on
personal interest.
4. Consumer education
5. Effective compensatory mechanism.
6. Freedom to form a consumer body or other organizations relevant for voicing opinion
in the process of making the best decision based on personal interest.
The foll owing principles of caerheiuvomeraslityanno si t i
weakness. Principles of consumerso position i@
famous doctrines in the history of consumer protection, which{@nédarta, 2000, p6&4)
1. Letthe Buyer Beware;
2. The Due Cardheory;
3. The Privity of Contract;
4. Non-Condition Contract
Legal protection is inseparable from the liability of business owners to fulfil the demands of
consumers. Generally, the liability principles in law @&nawan, 2000, p45)
a. Liability based on fault
According to this principle, business owners that conduct fault in conducting
business are liable to compensate for any damages or loss caused by the fault.
b. Presumption of Liability
According to this principle, business owners are always liable for ewssy |
caused by their business activities.
c. Presumption of Noshiability
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In contrast with the second principle, presumption of-leility is only
applicable to a very |limited context
often justified by commosense
d. Strict Liability
This principle is often considered to be identical with absolute liability
principle. Absolute liability is a principle of liability without fault and without
exception.
e. Limitation of Liability
This principle is employed by businesgtors through the inclusion of
exonerated standard clauses in the contracts they formulate.
The concept of liability is an essential element of the legal obligation concept. Legal obligation is
derived from a transcendent norm which serves as the foandztevery regulation. The norm
assigns obligation to obey the legal regulations and to be liable in following those regulations
(Huijbers, 1995, p281)

The Regulation of Liability Principle in the Consumer Protection Law of the United States
of America

Consumer protection law began with the consumer protection movement in the U.S. during the
beginning of the 19 century. The U.S. government then started to acknowledge the direness of
consumer protection during the reign of Kennedy, who, in his presidspgach before the
congress, formulated four basic rights of consum@rselstrup, 1974, p23)
1. Right to security and safety
2. Right to information
3. Right to select and
4. Right to be heard
President Lyndon B. Johnson then further reinforced the four consigh&s by adding
product warranty and product liability principles, which are implemented in the government policy
regarding lending charges and packaging practices. The consumer protection law continued to
develop onto the presidential reign of RichardNWkon who introduced the concept of consumer
protection covering these following righSiahaan, 2005, p94)
1. The right to make intelligent choice among products and services
2. The right to accurate information
3. The right to expect that sellers have considete health and safety of the
buyer
4. The right to make intelligent choice among products and services
5. The right to register his dissatisfaction and have his complaint heard and
weighed.
There is no uniformity in the consumer protection law of the U.Ses#ach state is given
the authority to regulate its own law. In the U.S., consumer protection law can be a part of state
law that is formulated based on the Uniform Commercial Code; or it can be part of the federal law
which includes the regulations fortated by the Federal Trade Commission; or part of the
common law (which covers torts and contract), in which the U.S. Constitution does not specifically
regulate consumer rights or consumer protecfideLisle & Trujillo, 2001, p1)
Generallyw tdbei eS. 6ohaumer as fAbuyero of
or for family or household needs, but this definition is expanded with the introduction of warranty
law to cover remote purchasers and remote consdnpamies indirectly involved with #
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purchase from business actors and who are not bound by the privity of contract. According to the
UCC, there are three categories of consumers granted with consumer protection, apart from the
regul ar (UGG R0P& r s O
a. Family member, occupants and gises the house of the buyer.
b. Natural person who uses, consumes, or is affected by the consumption of the
product; or
c. Every individual who suffers from loss due to the breach of warranty by the
sellers.

From the above explanation, it is clear that the psgf implementing consumer protection
law in the U.S. is to achieve a fair and equal social welfare, in which the general public are
recognized as consumers. The consumer protection law in the U.S. develops based on the
respecting of human rights and thiéorts to avoid unhealthy trading competition, thus ensuring
economic stability.

The term of product | iability was only intr
insurance, to respond to the booming food productions. Both manufacturers titditdrs
insured their goods for risks of defect that could inflict loss to consumers.

In general, a product is defined as tangible goods, either movable or immovable. However,
in the case of product liability, products can also come in intangible fokeglectricity, natural
products, writings, or fixtures of real esteftarthermore, the definition of product also recognizes
not only goods as a whole, but also its component parts.

According to Hursh, product I precessorornen i s A
manufacturing seller for injury to the person or property of a buyer third party, caused by product
which has been sold. o Perkins Coie also stat
manufacturer or others in the chain a$tdbution of a product to a person injured by the use of
product . 0O

Meanwhile, Article 3 of the Convention on the Law Applicable to Products Liability (The
Hague Convention) states that:

AThis convention shall applyg to the | iabil
1. Manufacturers of a finished product or of a component part
2. Producers of a natural product
3. Suppliers of a product
4. Other persons, including repairers, and warehousemen, in the commercial chain
of preparation or distribution of a product
ltshallalsoappl t o the | iability of the agents or

Therefore, product liability means a legal liability of a person/body that produces and
manufactures a product, legal liability of a person/body that takes part in the prgcasdi
assembling of a product, or legal liability of a person/body that sells or distributes the product.

Even by reviewing the above conventions of product liability, the implementation is
expanded to cover any person/body involved in the commerciaégses of production and
circulation; this include businessmen, repair shops, and even storages. It even applies to the agents
and workers of the aforementioned commercial processes. This liability is concerned with
defective product that causes damagesenad/property loss, or injuries to consumers.
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METHODS

This research is a Normative Legal Research and Analytical Descriptive. fdtigrestudy will

depict on how opportunities will exist if the substance of Indonesian consumer protection law
system chaged from fault based liability into strict liability on its application for the product
liability. Secondly, the study also will go further on the comparison between the application of
product liability within practical terms as well as the applicatiorcafisumer protection law
system between Indonesia and United States.

DISCUSSION

The Comparison of Implementation of Strict Liability Principle on Product Liability
between the Consumer Protection Systems in Indonesia and in the United States

The generatonsumer protection principle is internationally regulated by the UN in its United
Nations Guidelines for Consumer Protection of 2D@&ich applies for goods and services. Its
contents have been agreed upon t o sthtemembers,| e me n:
including Indonesia, which cover

Physical safety

Promotion and protection of consumer so
Standards for the safety and quality of consumer goods and services

Measures enabling consumers to obtain redress

Education and imdrmation programs

Promotion of sustainable consumption

Measures relating to specific areas

NoakrwnNpE

In Indonesia, the implementation of the above principles are partly contained in the UUPK,
specifically in Article 4 on consumer rights, and Article 7 on the obtigatof business actors.
Some principles yet to be accommodated by the UUPK are to be included in the bill for the UUPK
Amendment; these cover:
a. The availability of a more conceptual elaboration and more specific regulations
for services; since the UUPK e s t o it in unity with
services. o0
b. The inclusion of strict liability principle to replace the previously implemented
presumed liability.
The amendment of some regulations on standard clauses.
The availability of more specific regulatieon Consumer Dispute Resolution
Body (BPSK), along with an effective implementation that can promote the
effectiveness of the body.
e. The reform in the structural authority of National Consumer Protection Body
(BPKN), a currently independent body, lateremied to be under the
government 6s supervision.
l ndonesiads Consumer Protection Law has speci
Article 19 of UUPK regulates liability as:
AThe | iability to compensate Etrpsduemdhmage a
consumption of goodsérvicesproduced or sold. The compensation comes in form of a
refund, or a replacement of new goods/services of the same type or exchange value, or
healthcare and/ or assistance as i1instructed

oo
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The liability of business owners can be categorized as:

1. Liability to compensate for damage;

2. Liability to compensate for pollution;

. Liability to compensate for consumersodo | o
This means that the liability of business owners cover every form of loss suffered by the
consuners. The proper response to the liability is to provide compensation as regulated in Article
19 chapter 2 of the UUPK.

A consumer can make a claim for compensation based on three theories of liability; which
are liability based on negligence, liability ledson breach of warranty, and strict product liability.
Among the three, strict liability is the most recent theory. Law on product liability is derived from
torts, but is imbued with strict liability, regardless of whether or not there is an elemeahtibim.
Il n such condition, it is clear how the caveat
favor of the caveat venditor (producerso | iab
According to the theory of strict liability, product defect is considered to bsedaby the

negligence of business actors. This implies that the element of negligence no longer requires
proving before the court(Oughton and Lowry, 1997, p153yticle 22 and 28 of the UUPK
explicitly mention about the implementation of reversed buaferoof, where business actors as
defendants are assigned the burden of proof to prove their innocence before the court. This also
implies that the consumer protection system in Indonesia still necessitates the proving of
negligence in the court. Becausf that, it can be said that the current UUPK applies the strict
liability principle, since it basically does not require the proving of negligence. According to the
development of legal theory, it can be said that the UUPK still adopts the princildilatfy
based on fault with reversed burden of proof.

I n Blackds Law Dictionary, product | iabilit
liability for damage or injuries suffered by a buyer, user, or bystander as a result of defective
producto

Product liability can also be understood as:

AThe I|liability of any or all manufacturers
Product containing defect that cause harm to consumer of the product, are the subjects of product
l'iability suito

Same other literature considers the definitions of strict liability and product liability to be
similar. Some examples are Restatement of Torts and EC Directive on Product Liability. Both
employ the term strict product liability, though it is clear thatdhierstill a slight difference
between the two terms. While it is clear that they both belong to the area of torts liability, product
liability is |Iimited as I|liability on fAgoods, 0
as both goods an@wvices. Thus, it can be said that product liability is a part of strict liability.

As mentioned above, superficial observation makes it clear that the provisions of product
liability have actually been regulated by thedonesian Civil CodeHowever, in 8ing the
Indonesian Civil Codeconsumers suffering from loss who want to sue the producers (including
seller, grocery, distributor, and agent) will face obstacles that make it difficult for them to receive
compensation.

Among the obstacles, the most nd¢éabne is that the consumer will be assigned the burden
of proof to prove the fault/negligence of the producers. Otherwise, the claim of the consumers will
be rejected. Because of the steep difficulty in such burden of proof, by the 1960es the U.S.
implemented the strict liability principle which has continued to be relevant for around 30 years
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nowd with its current development adopting the intentional torts principle to better benefit the
consumers. With the implementation of strict liability principle rgxamnsumer who suffers from

loss due to a defective product can file a claim for compensation without having to prove the
negligence of the producers.

The reasons why the strict liability principle is implementable in laws on product liability
are

a. Among consumers/victims and producers, the party who produces and circulates
defective products in the market should bear the greater risks in business.

b. By circulating products in the market, the producers thus guarantee that those products
are safe for consumpn. Thus, if the products are found to be defective, the producers
should be liable to compensate for any loss caused by the products.

c. Actually, without even implementing strict liability principle, negligent producers can
be reached via a streak of laws@ of consumer to retailer, retailer to grocery, grocery
to distributor, distributor to agent, and agent to producer. The implementation of strict
liability serves an additional purpose of shortening such-Waingling legal process.

Whatever the reasonubiness actors are liable if their products are discovered to be hazardous or
defective. After all, accurate and complete information is among the rights of the consumers; and
the failure of the producers to fulfil this right means that they should bebetdintable for it.

The purposes of the implementation of strict liability vary among the initial decisions on its
formation, but primarily it is to guarantee that consumers will receive compensations from the
business owners for producing defective azdrdous products; and that the compensation is the
liability of the business actors instead of the consumers for being powerless and vulnerable without
protection (Davis, 1987, p15)

As mentioned before, the U.S. 6ekedemlsUnitacer pr o
Commercial Code (UCC) and the Magnuson Moss Warranty Act. However, legal liability belongs
in the scope of torts regulated by the Restatement (Third) of Torts: Product Liability, formulated
by the American Law Institute.

Another interestig aspect in the development of tort law in the U.S. is that despite the
departure of most universal legal system from the obsolete element of negligence in the case of
product defect, the Restatement (Third) of Torts returns the once abandoned coregigerice
into the tort law(Ausness, 2006, p3he legal development of the U.S. acknowledged that the
concept of negligence cannot be fully abandoned, and saw its return in the Restatement (Third) of
Torts as: AA product defriskedf hanneosedry thke@redug) aouldv h e n
have been reduced or avoided by the provision of reasonable instructions or warning by the seller
or other distributor.o The traditional theory
a theory thabetter emphasizes on legal liability which does not require any proof of defect like
misrepresentation, civil conspiracy, malfunction doctrine and negligent marketing.

In the practice of misrepresentation, legal liability arises when a false statemmamtasy
the business actors to the consumers. Because of that, this theory returns the element of negligence
to the liability system while putting aside the element of product defect.

In malfunction theory, legal liability arises when there is a malfancbf a product
regardless of whether or not there is actually a defect in the product. In this case, the consumers
only need to prove the malfunction of the product without having to prove its defect. In quite
similar fashion, negligent marketing emplzas on the marketing practices, and not the element
of product defect
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These four new theories in the U.S.06 tort
system of intentional tort§Simmons, 2006, p1097)nt ent i s defi ned as fatl
consequence means either the purpose to produce that consequence or the knowledge that the
consequence is substanti al | yetumehe subjective dlement e s u |
in legal liability, no longer completely relying on objectiteraents such as product defect.

CONCLUSION

1. Articles 22 and 28 of the UUPKkplicitly refer to the implementation of a reversed burden
of proof, where business actors as defendants must prove their innocence before the court.
This stipulation implies that the consumer protection system in Indonesia still requires that
the elemenbf negligence be proved in the court. The UUPK is not implemented the strict
liability principle since doing so would mean that the element of negligence would no
|l onger need proving. Based on | egal theori.
corcept of liability based on the fault principle with the reversed burden of.proof

2. The U.S. implements strict liability with an expansion to intentional torts whiclally re
beneficial for consumers. The intentional togirnthe subjective elements into the legal
system, which means that it no longer completely relies on objective elements such as
product defect.

SUGGESTIONS

1. With the implementation of strict liabiyif every consumer who suffers from loss due to a
defective or hazardous product may file a claim for compensation without having to prove
the negligence of the business actors.

2. The inclusion of strict liability principle in the Bill of the UUPK Amendmemtarder to
supplant the liability based on fault principle while still preserving the reversed burden of
proof.
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CONSUMER DISPUTE SETTLEMENT THROUGH CONS UMER DISPUTE
SETTLEMENT BODIES (B PSK) IN RELATION TO TRADE TRANSACTIONS IN
INDONESIA

DR. SUSILOWATI SUPARTO DAJAAN PROF. DR. EFA LAELAFAKHRIAH S,H., M.H

ABSTRACT

Consumer protection law is closely related to the trade and industrial géobali on of a cou
economic activitieslnthis context consumer protéion needs tde givermore attentionseeing

that foreign investment has become a part of Indonesian economic develggnobntelates to

the worl dbés e c o ntbhenndanesiani business sitoation gidighytleaps and

bounds, there ammany new businessmemctive in various market segments. Foreign investors

have started tonoticdndonesia. Business segments which before the reformation era
weraundeveloped haenow become a new gold mine. In consequence, probtavisstarted to

arisein the form bconsumer disputes.

Generally, consumer disputesn be settled through court adjudication or alternative
settl ements based on the partiesd own accord,
Settlement Board (Badan Penyelesaian Sengketa KonsBR8K). Inthe last option, the parties
have to choose one of the settlemamthodapplied byBPSK: conciliation, mediation, and
arbitration. If conciliationischosen andt is still not possible taresolve the dispute, the dispute
camot be settledn arother way (through mediation or arbitration). If conciliation or mediation
arc hosen, settlements are fully in anmoenofparti e
compensation paid to the party whassuffered the loss. BPSK only actsafacilitator and is
obligated to give advice and reassert the rules contained in the Consumer Protection Act. If the
parties agree to settle the dispute through arbitratioleBPSK the form andmounof settlement
compensatiofs fully handedby BPSK.

In order to beihal and binding, BPSK judgnents need to request a recognition (fiat
execution)bylocal courts. Furthenore the judgement itselfarbe appealedeforethe district
court. For the sake of legal certainty anémsuréhe strong enforcement of settlemsmteviously
achieved by parties through BPSK, there ndedsea regulation concerning the implementation
of BPSK judgmens, as well as implementation of the settlenseatthievedIn this way BPSK
would no longer need to ask for court recognition or éxesubject tappealbeforethe district
court. BPSK would have more influence as a consumer dispute settlemgntwiibdlegally
binding power This would create greatksgal certainty.

Keywords: Dispute settlement, consumer law.
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INTRODUCTION

Developnent and growth ofhe national econoiy, especially industriagation, produce various
kinds of goods and services other words produst These products can be aqcuired, owned,
used, and consumed thepublic (consumer) through trade transactisuchas trading, tenancy,
purchase by instalment, etc. Trade transastomlegal relations between businesses and
consumers. Howevgn consumer protection lawherelation between businesses and consamer
are not only based on commersial legal relation$ tanoccuthrough norcommercial legal
relatiors, such as a consumezceiving product froma businesss adonation or gift.

In a society which is heading towarti® modern erathetrade distribution system is very
complex thecirculation of domesti goods not only involves domestic producers (businesses) but
also overseas producers. These condittoratea challenge for both consumers and producers,
especially for consumers who will require more legal protections ifnoassant goods production
by producers. While for producers, consumare a key part ahe object or business goal of their
productsto produce maximum profits. Different goals and interestthe part afonsumers and
businesses have encouragedemergence of consumer disput&sonsumer disputes according
to the Decree of the Ministeof Industryand Trade of Republic Indonesia Republik Indonesia
No. :350/MPP/Kep/12/200bn Dutiesand Authority of Consumer Dispute Settlement Board
(BPSK) (Kepmenperindag No. 355/12/20GEefi dputes between businesses and consumers
who demand compensation for pollution damage or suffering from consuming goods and or using
t he ser vi ddiresdanséterddptesdisputes concerning the violation of the rights
of consumers. So the pi@s in dispute are the businesses and consunoerssumers
arausers/buyers while the businessagproduceg/selles. Issues of consumer disputes are
generally based on the rights of the consunmatsbeingfulfilled as stated in the agreement
between théusinesseandhe consumerss well as the existence arf offence underthe Lawof
Consumer Protection (UU Perlindungan Konsumeor UUPK) either intentionally or
unintentionally by businesses.

Settlement of consumer disputes under Law No. 8 of 18§8dingConsumer Protection
(UUPK) can be through the courtstbrough anonlitigation or dispute resolutiggrocesutside
the court.TheUUPK provides an alternative way for consumers to resolve disputes outsttle of
cours, through conciliation, medien and arbitration. According to Gary Goodpasssrquoted
by Susanti Nugrohaot all disputes can be effectively resolved through the mediation process
(Nugroho, 2011, 43).

TheConsumer Dispute Settlement Board (BPSKnmstitution formed by thgovernment
that is responsible for handling and resolving consumer disputes between businesses and
consumerd-However thisinstitution is not a judicial bodyt is not an institution under the judicial
authority. BPSK only handéivil cases It generdly decides the amount of indemnity suffered
by the consumer for any business errors / omissions in amallints In practice there is no limit
on thevalueof a lawsuit, so BPSK handi€onsumer lawsust rangingfrom small claims to the
largest value lawsts. Basedon theUUPK, a decision of BPSK is final and bindingn these
terms, final refers to the dispute resolution that has been com@ettdhinding means that the
parties are obliged to carry out whiag decision.

In practice there are severalsesn whichenforcement of the decision of BPSK cannot be
executed / implemented by the partiescause one of the parties is not satisfied with the verdict,
because the court did not give a determination of execution (fiat execofidn$ contraryto the
principle®f the Law of Consumer Protectiohhis raises several problensuch as:
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1. How is a consumer dispute resolutiomplementedthrough the Consumer Dispute
Settlement Board?
2.  What is the constraints that arise in the executicate€ison of BPSK?

THEORY

The issuance of Law No. 8 of 1999 on Consumer Protection (hereafter refeasdtie UUPK)

is the Indonesian Government's effeoprotect the interests of consumers d@adencourage
producers te@nter into competitiom the provisionof goodquality productsUnder theUUPK a
consumer is "every user of goods and / or servicesatteedvailable in a society, either for
themselves, their families, other people and other living creaturethargbods and/or services
arenot forsaleagain”". Under t he UPwryiadividual®nbusmessentily, whether
a legal entity or not a legal entity thatestablished and domiciled or conducting business in the
territory of Indonesia, either individually or jointly by agreement fasibess activities in various
fields ofthe economy.Under the UUPKgroductcan takéhe form of goods and services. From
the definition of the consumer, we can conclude that the consumeasategulated irthe UUPK
arehe final consumey while busineses are producers that produce the products.

The UUPK regulatethe rights and obligations of consuméhsder the UUPKconsumers
are entitled to amenities, security and safeth@consumption of goods and services, the right to
truthful, clear and honestformation about the conditioof the goods and servigabe right to
advocacy, protection and attempts to resolve consumer dispiptgropriately the right to
consumer development and education as welltcageceive compensation, indemnity or
replacenent, if the received goods or sende@ge notin accorénce withthe the agreement or not
as theyshould be. The obligatienof the consumerard¢o read and follow the instructions
orinformation and procedurdsrthe utilisation ofthegoods and serviceif security and safety,
as well ago act with good faith in making purchases of goods and services.

Broadly speakingconsumer rights are divided into three basic principles, that igghts
that are intended to prevent consumers from disadvamégéher personal anvolving theloss
of wealth; 2they havehe right to obtain goods and services at reasonable prices, and the right to
appropriatesettlement of disputes (Miru and Yodo, 200@Ll7). These three basic principles of
consumer rightarealsolutely essential aratethe foundatiorforprotecting consumers.

The rights and obligations of businessesregulated in UUPK Article &.The rights of
businesses ate receive payment according to the conditions and exchange rate of traded goods
andservicesto bepaid a reasonable pricéhey havethe right to obtain legal protection from
customer actions tharenot in good faith and the right to rehabilitation ofitheputation ifit is
proventhat consumer loss is not caused by the productywexs concerned. Meanwhilthe
obligatiors of businesses include businesbesg required tact in good faithin their activities
from when theproduct is designed until the goods are in the hands of consuhhens are also
obliged taive the correctglear and honest information about the condiiad guarantee dhe
products, compensation, indemnity or other compensation agreed by the corfishmegoods
and/or services received or used do not accord with the agre@usimiesses are prohibitewin
producing goods and services, as well as to tiragimods and servicegthat are not in accordance
with the standards requiréglegislation,or thatdo not comply witlthelabel orviolate the ethics
and/or legal provisions on advertisiragnd othersBasically, this prohibition focuses on the
products of businesses.idtdesigned to ensutbat consumers are not disadvantaged in terms of
the quality of goods.
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Janus Simbolokas stateithat consumer disputecan bebased on two things (Sidabolok,
2010,p.143)1. businesses do not implement their legal obligatmresbide by theestrictions that
are imposedby the law (disputes like this araeferred toaglispute that come from the I32.
businesses and consumers do not aldbeir obligationss staedin the contract they have made
(this dispute is referred tas adisputethat issourced from the contrgct

According to Article 45 paragraph (1) in conjunction with Article4®rof the UUPK the
resolution ofconsumer disputes can be danewo ways:through the institution in charge of
resolving disputes between consumers and businesses, or through thenatimtshe scope of
the general courts. The institution in charge of settling disputes between consumers and businesses
under th&JUPK is BPSK But not close the possibility of the court that are in the scope of the
general court can keeresolution of disputelteeen consumers and busines3éssmeans that the
settlement of consumer disputes can be resolved in litigatibroagh anontlitigationprocess

BPSK isa nonstructural institution thaislocatedin districts or municipalties Until now
there are 6464 BPSK that exists and locat@devery province. The duties and functiamBPSK
areto settle consumer disputes outside the court. EPSitesence is expected to simplify, speed
up and give a guarantee of legal certainty for consuimersgardto retainng their rights of
businesses action or conduct that are gmdd BPSK is also expected toprovideaccess to
information and guarantee @l legal protection for consumers and businesses. BRASIe in
the implementation of consumer protectiothe first place fothe consumers who suffered losses
or sick. BPSK s f o mprotectioh is to resolve disputes between consumers and businesses
proper and faiway, as well as teemove standard clauses in agreement between consumers and
businessethat harm consumers.

Judging fromtsduties and functions, the BPSK has judicial authority when settling disputes,
and executive authority when aturcing monitoring ortheinclusion of standard clauses are made
by businesses.

The basic principles of dispute resolution conducted by BPSICaragilation of Consumer
Protection Rules

1. Consumer dispute resolution through BPSK should be based on timgarglchoice
of the partiesThismeanghatif the parties have agreed to choose BPSK, the parties at
the same time must choose the processsuflution whether by means of conciliation,
mediation or arbitration.

2.  If duringone of the selectedwagéresdution, for example by conciliation, the dispute
cannot be resolved, mediation or arbitratt@mnot be proposed ftie settlement of
the dispute.Thismeansthe settlement of disputbyBPSK is not tiered there is no
hierarchy).

3. If the parties haechosenthe settlement othe disputes by means of conciliation or
mediation, then the settlement tfie dispute is entirely in the hands of the
partiesThismeans the determination of compensation, the amount and the-tgllow
onother decisionss based on the agement of the parties. BPSK is only a facilitator
thatis required to provide feedback, suggestions tméxplain the content athe
UUPK.

4. If the parties agreed to resolve the dispute by arbitration, the dispute settisment
entirelyundeauthorityof BPSK, which makes the decision

5. Basically the settlement of disputes in BPSIK implemented without help from
lawyersThis is because¢he focus fronprocess of a settlement disputebased on
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deliberation and fellowshiprinciple, because the decision tletpected from BPSK
is a winwin solution.
6. The ttlement of disputesndeBPSKis free of charge, both for consumers and on
businesse# isrelatively quick at the latest 21 dayter the process starts
7. The ®nsumers who camake acomplairt abouta businessarethe end consumer
This includesforeigners who are located in Indonesia.
8.  Businesses who may baedby consumers either individigdr an entityalegal entity
or otherwise including BUMN and BUMD put not government institutions.
9. Adecision d BPSK is final and binding.
The UUPK ideally seeks theesolution of consumer disputdsoughBPSK However, under the
UUPK it is possible to bring consumer disputes to court.

Consumer dispute resolution processnder BPSK:
The disputes settlement gesundeBPSK aras follows
Filing a lawsuit

A consumer subnsta written application tdhe secretariat of BPSK, and the secretariat will
register the application in a special form and give aaadeegistratiomumber. If the application
does noffulfil the requirementghe BPSK chairmarwill reject the request, and if it fullithe
requirements, the application will be followed up by calling the busiaedsssuing therwith a
written summons and copie$ the complaint fromthe consumer. The cafig can be conducted
three timesWhen théusiness attersdthe first trial,the parties choose thmethoaf dispute
resolution whether by conciliation, mediation or arbitration. If the parties choose conciliation or
mediation thechairman oBPSK immediatly appoins assembliesn accordance with the terms

to setassembliess a conciliator or a mediator, and if the parties choose arbitration the parties
choose the arbitrator frommong thanembes of BPSK, businesses and consusnand a third
arbitratorfrom themember of BPSKthe governmentaschairman of the council.

Trial stage
Conciliation

Consumer dispute resolution through conciliatienconducted by the conflicting parties by
themselves, assisted BBPSK panel which in this case apiassively Thismeanghe process of
dispute resolutiofiully devolved to the parties, either the form and amount of compensation for
the consumer loss.

The result of the deliberations is an agreement bettie@monsumer and business, made in
writing and signed byhe parties to the dispute, then submitted to the panel to correbloeat
agreementhrough a@ecision othe BPSK panel.

Mediation

Dispute resolution through mediatios conducted by the conflicting parties assisted by the
mediator.
Mediato® task:

Themediator aly facilitates the partiestdoes not provide solutions and the agreements that
arereachedarepurely the resulbfthe partieéagreement.
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The BPSK sole inmediationis limited to summoimg the parties, summanmy withesses
and expert witness, providing a forum, actively reconciling the parteesjactively givingadvice
or recommendatianaccordingto the laws and regulations. The agreement of the pastreade
in writing, and signed by the partiesydthen submitted to the panel to cavoraethe agreement
by aBPSK panel decision.

Arbitration

Arbitration is a form of nodlitigation dispute resolution that is more formal than conciliation and
mediation. Arbitratorareselected by the parties and led by arbitrator from the governmeheé In
first trial the panel chairmais requiredto reconcile the conflicting parties. If theregeacethen

the panel will make a decision reconciliation stipulatitthe first trial beforebusinessesonvey
response to the lawsuithe consumer canewoke the complainby makinga statement of
revocation ofthe case and the panefuld thendeclare that the suit be revoked. If the consumer
does not attend the second trial, the lawsdillt be disqualified bylaw. If businesses are not
presentthen tke consumey sawsuitwill have grantedby the panel without the presencetioé
business.

Decision

BPSKpanel decisions, by the chairman and membéthe panel, as far as possibiebased on
deliberation to reach consensus, buthié pandias strivedearnestlyto this endbut has not
succeedethen a decision can be taken by majority vbBtecisions othepanel in conciliation and
mediation do not contain administrative sanctions, while the decision of the arbitratieadsm
sanctions.

A decisionof BPSK can beither peacéreconciliation); the lawsuisrejected or the lawsuit
is granted.

Enforcement ofdecision

The BPSK decision only determis@and establiseswhether there is any harm to consumers, and
determins the amount of compensationathshould be paid by a busineB®# SK doesnot have
the authority to execute the decision itséif orderforthe BPSK decisiomo havehe executorial
powerto be enforceable, the implementation must be requesteitht executionby the district
court wrere the consumer resides.

From the field data obtained, the settlement of consumer diggyyB&SKcommonlytakes
place throughmediation. Problems in the process of resolving consumer disputes geoecally
at the stage of implementation of thecision oftenone of the parties requseshe cancellation of
the decision that has been handed down, arguing that the decision is a Inésteéeothe
evidence submitted by the parti€3bjectionsire alsdfiled, arguing that the decision is not in
accordance wi the wishes of the parties. All thesatters must bsubmitted to the district court.
For example, the South Jakarta District Cowtich receiveobjecting applicatios relating to
BPSK DKI Jakarta arbitration decisisnAnd several objections filed tthedistrict court asthe
sources said in areas where field data obtained, that are in Bandung, Tasikmalaya, Cirebon, and
PadangAcademic Research Report Leadership Grant, 2015)

METHODS

This research usdbe normative juridical researamethod Theresarch emphases secondary
materialbeinglaws and regulations, especially related to the settlement of consumer disputes
through BPSKTheresearch uses descriptive analytioathod which illustrates and describes the
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settlement of consumer disputes mddnesia, especially resolution of dispute performed by
BPSK

DISCUSSION

Based on field data obtained, generally consumer disprgéed by consumers who have a legal
relations agreementhismears that the intended consumenseconsumers who acqeior use a
product based on an agreement. In fact according to Article 1 pofrid€cree of the Minister of
Industry and Trade of Republic Indonesia Republik Indonesia No. 350/MPP/Kep/12/2001 on
Duties and Authority of Consumer Dispute Settlement BOBRISK)a consumer is "every user

of goods and / or services that available in a society, either for themselves, their families, other
people and other living creatures and not for saléils definition of the consumer is very
comprehensive, andbesiot question where the goods are obtaiingtie important thing is that

the goods are used aacknot retrafficked or knowrwith theendconsumer.

The definition of businesses according UUPK and KepMenDagri is "every individual or
business entity, whether adal entity or not a legal entity thetestablished and domiciled or
conducting business in the territory of Indonesia, either individually or jointly by agreement for
business activities in various fields of economy".

This definition of businesses encpasesiomestic businesses and foreign busineSdds
is importantbusinesses that conduct business outside of Indaaresa included in the definition
of businesses as referred to in the statutory provisions.

So based on the definition of consumersl dusinesses mentioned above, it can be
understood that any final consumer who fetflesy havebeen disadvantaged by using or
consumptionof a product, orfeels they arghe victim of a producthis means not only the
consumer who isibdingto agreemenbetween consumers and businesgésnsumers can
suebusinesses for damagém lawsuitcarbe filedagainssellers, wholesalers, suppliers, retailers,
and the producers of the produeto are all included under the definition of businesses

The existence foa claim of consumeragainsbusinesses is based on the existence of a
dispute between consumers and businesses. It iswelsédter called a consumer dispute. So the
object of consumer disputes is very comprehensive, not just limited to the objecagféement,
but also the products that bring harm to consumers or the object of consumer disputes, if consumers
feel their rights are violated. In practjttee object of consumers disputes not just limited to the
object agreemeist not fully understood bthe public.

Consumer dispugan be filed in litigatiomndistrict court anadan take place throughan
litigation process:that is outside the courtTheJUPK provides a forum for consumers and
businesses to res@sdispute, namely with BPSK. It shaulbe understood that the dispute
resolution outside the cowranonly be taken by consumers as plaintiffs individually,asatclass
action or a lawsuit by the government.

BPSKwasestablished by the government based on the mandate of the law, andrestabl
in the areas of municipal government and / or the diskhet presence of BPSK is intended to
handle and resolve disputes between consumers and busirsdsss,BPSK only resolving
consumer disputes in a small and simple s@dies meantthegovernment formed BPSK in order
to fulfil distributive justicebecause consumer disputes are usually nomihtiey wer@resented
to the district court, the court fegould exceed theompensation that would be received by
consumers. Therefor&PSKresoles consumer disputes rapidly, meaning within 21 days the
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dispute must be decidddhe administration and decisionaking process is very simple and can
be done by the partiegithout legal advice.fie cost charged to consumers is affordable.

The principle ofresolving disputes in a fast, easy and inexpensasegenerally has been
applied and implementedth somecases undeBPSK, consumer disputesefree of charge and
arecompletedwith less time than resolution disputes in district court

To cover theioperating costs each BPSK receatvelp from the municipality / county where
the BPSK located, but of course each city / county prodad#fferentamount of funds. This
provides an opportunity for memiseof BPSK to seek money by charging the partetee
especially businesses.

The establishment dPSK was also intended teas¢éhe workload of the district court.
Therefore, BPSK only handiecivil cases, which generallyequireeompensation for losses
suffered directly by the consumer for any businessakest or omissions. Sbasically, BPSKin
resolving consumer disputemly establisbstypes and amounts of compensation and detegnine
the actions to ensure that losses suffered by consumers will not happen again.

The means of dispute resolutiammdeBPSK include®nciliation,mediation andxrbitration.

If conciliationis pursuedthe dispute is resolved by the parties in deliberation and BPSK just
specifeswvhat the parties agrééfhe decisions of BPSK only corroborate what has been agreed
between the pées. In mediation,a member of BPSKs appointed as mediator,and helps to
provide feedback and suggestions to the paBBSK issusa decisionTogether witlthe parties,

the mediator also sigsthe decision.The arbitration decision is a decision madé¢he three
assemblies that are designated by the parties, the chabfremsemblies isrom government
representatives.

A BPSK decision is final and bindingFinal" means that the decision is a final verdict of a
process and binding means that thasien applies to the partiedowever,if the parties find the
settlement had been reached and already have a detistotine partiesot satisfied with the
decision thenthe UUPK give the right to the partiés file a lawsuitbeforethe court.

The fad that povisionsof the UUPKgive the right for parties to subnatcaseo the court
againstadecisionbyBPSK has aegative impact on the force of ldhat arisegrom the decision
of BPSKItgives the impression to consumers, businesses and the puatliheéhdecisios of
BPSKdonot have the force of law and do wotatéegal certainty, because in the end the consumer
dispute resolutionis ultimately resolved in the courfhese provisioradso give rise to the
interpretatiorthat theBPSKroles in consmer dispute resolutiamly exaggerated

The weakness of BPSK decisions, which are the decision made outside the court, is that the
decision made by BPSK are not made with the principe Bfor The Sake Of Just
One Al mi ght y Gothkdecision arendeented as & decisson that did not possess any
executorial powers. The principle itself are crucial in the regard of making a decision. This is
because according tbe Law No. 4 of 2004 regarding Judicial Authority, if a decision does not
containthe principleofi For The Sake Of Justice Under The C
made by any judicial authority, the result judgement becomes null and void. However, there are
no regulation related to BPSK whicbquires that any decision maagBPSK have to include the
principle itself in the headnote.

Consumer dispute resolutisrthrough nodlitigation through BPSKand based on the
principles adheretb by BPSKgive priority to deliberationare completed quickly; aheap and
easy and brirg legal protection for consumers
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Then, the parties have chosen BPSK as a dispute resolutiontfeeyshould be acting in
good faith to accept and implemeaht decision with no attempt to appeal the objection to the
court. Additionally, BPSK should ermurage the parties to resolve the dispute by mediation or
conciliation because bothmethoaldl result in an agreement that arise from the will of the parties
in dispute,and that the desire to implement what they want is very likely compared to resolved by
arbitration. That is,becausararbitration decision invoksnterferencebyothers even if the
arbitratoris neutral.With thethe existence and the decisioihBPSK adheredo and executed by
the partiesnvolved. BPSK must return to the original purpasiethe establishment, that the aim
of dispute settlement for damaged to specify that consumetses not get the loss again in the
future.

CONCLUSION

Based on the results of the literature review that has been conductée drsd¢ussion, it can be
concludedas follows

1. The dispute settlement process performed by BPSK, conducted by way ofconciliation,
mediation and arbitration, involves various stages (filing a lawsuit, the trial stage, the
decision stage and stage of the implementation of the decismopractice, the decision
BPSK does not always final and binding.

2. The obstaclesacedin the implementation o&decision of BPSKie in the fact thahe
decision does not have executonmwer:to have executorial powers, determination of
execution musbe requesteftom the courtAlso, objections to ecisions of BPSK may be
madewhen the parties are not satisfied.

The suggestionghat can be made based on this conclusion are as follows:

1. The parties should be still based in a good faith, either inwéyeof the electoral process,
until the process of the implementation of decisions.

2. BPSK decisions should be granted executorial power, so there is no need to ask fordecision
of the couit.
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THE IMPACT OF POLITICAL POLICY OF THE LAND L AW ON THE OWNERSHIP
OF LAND BY FOREIGN C ITIZENS IN INDONESIA - CASE STUDIES IN BALI

DR.NIA KURNIATI! PROF. DR. EFA LAELAFAKHRIAH S,H., M.H

ABSTRACT

The political policy on théand law in Indonesia Isa great tendency to rely dine provisions in

the Indonesiarct No. 5 year of 1960 coeening the Basic Agrarian Lavéreinafter referred to

as thedJUPA). These provisions regulaegal connections between the people and the land, either
for Indonesianor foreign citizens along with their conduct in correlatiowith the land. The
nationality principle underlying such correlations, giving an entitlement of the rigiwrtdand
underthep r o v irsiigohnt fo f hakwnililg only felatesdo Indonesian citizens, whereas
for foreign cittd zuesnes phdlopakadr Nonstbeddss, itfigré are numerous
cases of unauthorised use of land by foreign citizens through illegal agreements. As a result, the
agreements in concern are null and void, thus the land should be owned by the state.

Keywords: plitics of the Land Lawthe ownershipof landby foreigncitizens Bali, Indonesia

INTRODUCTION

Indonesian independence was proclaimed dhAligust 1945. This marked the establishment of
the Republic of Indonesia as a statelobliged thestate totake enact effective regulations and
control over its nationals under the provisions of the 1945 Constitution of the Republic of
|l ndonesia (6the Constituti ono) .stipulatesfithtetandAr t i c |
the waters, and theatural resources within shall be under the powers of the State and shall be
used to the greatest benefit of the people. o
Theresourcestated in the article above are further elaborated in the UUPA. Article 1 Clause
(1) of the UUPAstipulatesrihe entire erritory of Indonesia is a unified motherland of the whole
of the Indonesian people who are united as th
Article 1 Clause (2) furthestipulates:fithe entire earth, water and airspace, including the
natural resources contained therairthe territory of the Republic of Indonesia as the gifts of God
Almighty, belong to the Republic of Indonesia amhstitute theve al t h of St ate. 0
As stipulatedn Article 33 Clause (3) of the Constitution, the land is collectively owned by
Indonesiarpeople.However,the regulation of it lies within governmental pow€&his doesnot
mean that the | and itself is owned by the gov
mean that the state is authorised to:
1. organise and distribute the allotmeng tise, the supply and the cultivation of the earth,
water and space;
2. determine and manage the legal relations between the people and the eartAnavater
space
3. determine and manage the legal relations between the people and legal acts concerning the
earh, water and space.

1Dr. Nia Kurniati, S.H.,M.H. is currentlya lecturer,researcheand Headof AgrarianLaw Departemenét the Facultyof Law at
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2Prof. Dr. Efa LaelaFakhriahS.H.,M.H., is currentlya professorjecturerandresearcheat the form Facultyof Law, Padjadjaran
University, IndonesiaE-mail: efalaela@yahoo.co.id.
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In order to regulate legal relations between persons and the land, the UUPA specifies several types
of entitlement towards land that can be granted to individual or legal persons, in its Article 16
Clause (1):

The right of ownership

Theright of exploitation

The right of building

The right of use

The right of lease

The right of openingip land

The right of collecting forest product

Other right not included in the above mentioned rights which shall be regulated by law and
rights of a temprary nature as mentioned in Article 53.

Among the types of rights abovementioned, the right of ownership holds the strongest position,
there is no limit in its validity, and it might entail other rights within itself such as the right of use,
and the righof building.

In the national land law arrangement, the legal relation between Indonesian or foreign
citizens with their land is regulated in UUPA. One of the leading principles that forms the basis of
such | egal rel at i on swhichgs clednlyestipiilatea tn iArticle 4 Clausey(1) pr i n
and Article 2 of the UUPA.

Asaconsequence of the enact tmrasarestiftionundee finat i
thelaw on land ownership by foreign citizenBhe focus of thipaperarecaseghatoccurred in
Bali in the practice of land lawwhereina foreigner revoked the nationality principle atigk
applied law on land ownership. This issue will be addressed in this péese issueare:

1. The politicalpolicy of the land lawon the ownership of landoy the foreign citizens in

Indonesia

2. Thelegal consequences the implementation athe political policy of the land law for
the ownership of land by foreign citizens in Indonesia

DISCUSSION

The Political Policy of the Land Law Concerning the Ownership of Land by Foreign
Citizens in Indonesia

N>R~ WNE

The Definition of the Political Policy of the Land Law

The term politicapolicy is defined ashe direction of law that shall be enacted bydhée in order
to achieve its purposéMD Mahfud 2001) Definitively, these purposemestipulated in the 3
fourth paragraph of the Preamble of the Constitution, namely:
fito protect all the people of Indonesia and all the independence and the land that has been
struggled for, and to improve public welfat® educate the life of the people and to
participate toward the establishment of a world order based on freedom, perpetual peace
and social justia@
Other experts have definedigp ol i t i c al policyo as a base pol i«
well as the content of a law that shall be produced in the lanfLiavbong 2012, p134). It can
be concluded that the political policy concerns the direction of the legal policy in the regime of the
land law. Indonesian land law experts have elaboratedhbapolitical policy of the land law
mainly provides answers to the questions fAwha:
in its territory, what is the purpose that wants to be achieved by such providence and what kind of
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medium that shall beised® Hdrsong 2003 p.30). The political policy of the land law is
elaborated in regulation consisting of principles and nomtke land secto(Harsong 2003 p.
136).

There arghree mairconceptions used in Indonesia in order to elaborate ftitegigpolicy
of l and | aw in the UUPA. Namel vy, ithe concep
functi ono, andLinfbong,d0AZ ps1l6p Inghe cohcaptiah of rights of control
by the Stateo t he g ocomstrolthelandinaoanative nfaenerdasdadloro r i t
Article 33 Clause (3) of the Constitution, which is further elaborated in Article 2 Clause 2 of the
UUPA. The term Aunder the authorityo simply m
sake of itcitizens.

The conception of the fisocial functiono of
which stipul ates that ndall rights on | and hayv
of relying on the land, either as a place to lieeganduct activities, or as the source of life. There
are also principles enshrined in this conception that the use of land shall be in accordance with the
condition and the characteristic of the right attached to the land concerned, to ensure that it shal
give benefits both for the prosperity and happiness of the holder of the right as well as for the
society and the stateéi(nbong,2012 p. 1%).

Meanwhi |l e, the Aconception of rights over |
control over thednd. Thus such rights can be givenrdividual, eitherindonesian or foreign,
group of people, and legal persons, either private or public. The forms of authority entailed in the
right over a landire Limbong,2012 p. 12§:

a. Common authority: the owneif land has the authority to use his land and the body of the
earth, water and air space only for his interest, correlated directly with the use of the land
in accordance with the boundaries enacted in the UUPA and other related legal instruments;

b. Specialauthority: the owner of land has an authority to use his land in accordance with the

type of right entitled to him, for instance the authority vested upon the right of ownership

can be utilised for the interest of agriculture, plantation, fishery or raviale it is used

for the establishment of buildings in the utilisation of the right of building.

Political Policy of the National Land Law{Indonesia)

The birth of the UUPA aimed to make a fundamental change in the Indonesian land law, including
a changen the structuref thelegal instruments, the basis conceptions, and the coherency of its
contents with the interests of Indonesia as a nation. Moreover, it sought to fulfil the needs of the
ever changing era.

One of the fundamental changes in the UU®#ke enactment of the nationality principle,
which differs from the prior system B&fomein Verklaringn the Dutch Indies era that utilised the
overt principle, giving the possibility for every person without exceptions to acquire rights over
land. The UUPA strictly revoked this provision by its Article 9 Clause (1) stipulating:
(Kolopaking 2013, p217) onfiy Indonesian citizens may have the fullest relation witlednth,
water, and air space. é

The plain interpretation of the text regulates thatentty only Indonesiartitizens can
acquire the right of ownership of Indonesian land. However, in practice, within exceptional
conditions and after a certain lapse of time, solely based on humanity, The UUPA provided the
possibility for foreign citizensrdndonesian citizens with multitizenship to be granted the right
of ownership (Kolopaking2013, p.217).
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Among other characteristics, the one mostly discussed is the provision that the right of
ownership is only applicable to individual Indonesiaizens and certain legal persons. In regard
to the occurrence of the right of ownership by subjects not entitled to it, Article 21 Clause(3) of
the UUPA regul ates that: nany foreigner, who
the right ofownership through inheritance, without a will or through communal marital property
and any Indonesian citizen too, having the right of ownership and losing nationality after coming
into force of this law, are obliged to relinquish that right within a peabone year after the
obtaining of that right or after | osing that
Indonesian citizens granted the right of ownership, after24" September 1960, the date of
enforcement of the UUPA, halast their nationality. In this regard, in order to fulfil the provision
under the Article 21 Clause (3) of the UUPA, the right of ownership over land will be transferred
to any other person who fulfill the requirements of a holder of the right of owpershi
The time span of one year aforementioned is counted from the moment of the loss of
nationality, and in the event that the right is not relinquished within one year, that right shall
automatically vanish and the land in question will fall into the dentrol of the state. However,
the previous owner, and foreign citizens particularly, is given the chance to reclaim his right,
through the right of use. The purpose of the provisions stipulated under Article 21 Clause (3) of
the UUPA is to end the owndrip of land that is contrary to the principle entailed in the Article 9
Clause (1) and the provisions under the Article 21 Clause (1), thatiBthat:| v | ndonesi an
areent i tled to have right of ownership. o
On the other hand, this provision prdes the chance for the foreign owner to end his
ownership in a manner that suits his interest.
Parties with foreign citizenship or foreign legal persons having a representative in Indonesia
can fulfill their needs in relation to land by asking permissmhave a right of use.
This right of use is regulated under Article 41 of UURIjch stipulates:
A he right of use is the right to use and/or to collect the product, from land directly
controlled by the State, or land owned by other persons whias ghe rights and
obligations stipulated in the decision upon granting this right by the authorized official, or
in the agreement to work the land, as far as it is not conflicted with the spirit and the
provision of this law.
The granting of this rightfaise can be based @#rticle 41 Goverment Regulation No.40 Y eair
1996:

a. The land directly controlled by the state, which is granted in a form of decision by the
authorised official;

b. The land under the right of ownership, which is granted through ragree with certain
people owning théand concernedHowever, this agreement should differ from a leasing
agreement or a land cultivation agreement.

The right of use over land owned by thate or by the right of ownership is created in order to

accommodte the interests of foreign citizens or foreign legal persons domiciled in Indonesia,

particularly if they are in need of land to conduct various activities. This is regulated by Article

42-44 of the UUPA.

Further provisions regulating the execution oftidle 41 of the UUPA are emphasised in

Government Regulation No. 40 of the year 1996 concerning the Right of Exploitation, the Right

of Building and the Right of Use (ARegul ati on
The main characteristics of the right of use summed up imagidation are:
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a. The right of use over tHand owned by thetate can become a deddsurance by attaching
amortgageo it (Article 53 Clause (1));

b. The right of use granted over the land owned bytite can be transferredaoother party
by the authorisation of the official conceld (Article 54 Clause (1));

c. The right of use over the land owned by the holder of the right of ownership can only be
transferred iimade possible in the agreement to gives the right of use ovanth@rticle
54 Clausd?));

d. The transfer of the right of use ocstimrough the legadctionof buying, selling, exchange
of value, attachment as capital, simply giving it away [ibah), or throughsuccession
(Article 54 Clause (3));

e. The maximum timeeriod for whichthe right of usecan be grantet 25 yearswith a
maximumextension of 20 yearsr indefinitdy if the useis for certain purposes (Article
45 Clause (1));

f.  If the right of use has reaetithe endof thistime limit, the holder of the right can agkr
arejuvenation of the right of use over the same land (Article 45 Clause (2));

g. The aforementioned extension or rejuvenation can be acquired through an application
submitted by the holder of the rightith the following prerequisites: a. the land is still
usedfor the same purposes, with the same condition and characseaistiéen a good
manner; b. the aforementioned requirements arefulélied by the holder of the right; c.
the holder of the righs still fulfilling the requirementsas issupposed by Aicle 39 (Article
46 Clause (3));

h. The deadline for the application of the extension of the right of use or the rejuvenation is
two years before the right of use in concern c®tmean end (Article 47 Clause (1));

i.  Whether the extension or the rejuvenatdithe right of use shall be noted in the book of
land in the land registry office (Article 47 Clause (2));

j.  The provision in regartb the exact procedures of application to extend or rejuvenate the
right of use along with their requirements is furtheutated under Presidential Regulation
(Article 47 Clause (3))

k. The application of extension and rejuvenation of the right of use of foreign citizens can
only be executed as long as they have permissitie d@mmiciled in Indonesia (Article 8
of Government Rgulation No. 103 year of 2015);

I.  The application of extension and rejuvenation of the right of use in regancestment of
capital interest as mentioned in Article 47 can be done at the samevitmpayment of
cashin allocated for itvhen the appliation is first madé€Article 48 Clause (1));

m. If the cashin has already being paid, any extension or rejuvenation of the right of use shall
only needpayment of aradministration fee, the amouaot which shall be determined by
the Minister after having adtorisation from the Ministry of Finance (Articlé8 Clause
(2));

n. Authorisation to grant any extension or rejuvenation of the right of use shall be mentioned
in the decision of the granting of the right of use (Article 48 Clause (3));

0. The right of use ovethe land previously acquired by the right of ownership shall only be
given for the maximunperiodof 25 years and cannot be extended (Article 49 Clause (1));

p. Based on the agreement between the holder of the right of use and the holder of the right
of owneship, any right of use over land acquired by the right of ownership can be
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rejuvenatd by granting a new right of use by the conclusion of deeds by the official land

deeds certifierand that right must benlisted (Article 49 Clause (2)).

The right of usgincluding its extension and rejuvenation, must be enlisted, taking into account the
provision under Article 47 of the Government Regulation No. 24 year of 1997 concerning the
Enlistment of Land, which stipulated as follows:

0 Ae enlistment of the exteasiof lapse of the rights over laiglconducted byecording

it in the land registry and land certificate in accordance with the decisidreaiuthorised

official giving such extensian
This enlistment aims to give legal certainty and protectionriswéne holder of the right. To this
end they are givem certificateof right over land as proof of enlistment. The certificate is
recognised as stromyidence, whiclmeans that the truthfulness of the juridical and physical data
recognised by the ju&g unless it can be proven otherwise.

By the characteristics mentioned above, the right of use in its development should be
enlisted and can be transferred, in order to
rights over land, namely the higof ownership, the right of exploitation and the right of building.
Currently, there is no doubt regarding the position of the right of use giving legal certainty towards
its holder. This right has been enhanced in order to satistyethedopment needsf the society,
and in order to fulfil demand, most notably from foreign citizens, so that there is no need to conduct
illegal acts.

The ownership of land by the right of use is becoming the basis for foreign citizens to own
a house in Indonesia, as stigted in Government Regulation NBO3 of 2015 concerning the
Ownership of House or Residence by Foreign Citizens Domiciled in Indonesia. This regulation
gives permission to foreign citizens to have a house or residence based on certain types of right
over land. In that particular regulatian,Articlel Cl ause (1), the term fAfc
in I ndonesiao is strictly confirmed:

Af orei gn cidinladeresa a persorwiolare not Indonesian citizens

however their existencgives benefits,by conducting business, work or investment in

I ndonesi a. 0
These foreign citizens are authorised or permitted to domicile in Indonesia in accordance with the
prevailing regulations. Those are the requiremartextendingand rejuvenating theght of use
over the land of Indonesia, including for the buildings that exist on that land.

The Impact of the Political Policy of the National Land Law on the Ownership of Land by
Foreign Citizens in Indonesia- Case Studesin Bali

The focus of this papes elaborating cases of violationg certainregulationby foreigncitizens
from various countries who are domiciled in Indonesia, particularly in the district of Kuta, in the
regency of Badung, Bali province, Indonesia. These cases concern thengamwirership of land
by foreign citizens through an illegal right of ownership. The occurrence of this illegal land
smuggling, whether direct andirect,is an implication from the political policy of the national
land law, particularly the principle otionality that prohibits foreign citizens from acquiring the
right of ownership over land.

Most foreign citizens who have an interest over lands have acdbaedhteresby the
right of ownership, since this is the strongest and fullest right wiaichbe inherited, and it is one
that has no limitations regard to time. However, foreign citizens are restricted in this regard by
Article 21 of the UUPA.
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This paper will elaborate the control of land acquired by the right of ownership in Bali by
foreign dtizens that are clearly prohibited from, having this control of landwiat, in practice,
have illegally obtained it.

Two cases will be elaborated, to represent many that have occurred in Bali.
First case:the case is afllows: land certified withCertificate of Right of Ownership Number
11887, in accordance with Survey Certificate date@1:2008, Number 2506/Kerobokan/2008,
as broad as 486 , located in the Subdivision of Kerobokan, district of North Kuta, regency of
Badung, Bali provinceThis land, under the name of an Indonesian citizen, is the object of an
agreement that aims to transfer the land ownership of land by the name of Indonesian citizen to
foreign citizen. The amount of the transaction this case is 4 Billion Rupiahs. Therdden
several variants of agreements over the largu@stion:

a. The agreement of authority: this agreement positioned the Indonesian citizen so as to give
his authority over the land to the foreign citizen and to allow that foreign citizen conduct
everypossible legal act originally prohibited by law;

b. Leasing agreement: the foreign citizen given was the right to lease the landréothan
100 years. The parties agreed to give 25 years as the lapse of time to lease the land, counted
from 10 August 201And ending on 10 August 2036. However, they included a clause to
automatically extend the lapse of time until three times 25 years. Hence, in sum, it shall be
terminated on 10 August 2111. This clause encroaches decent principles and is not in
accordancevith the conception of the social function of the lamatler Article6 of the

UUPA;
c. The agreement of debtsurance: in this agreement the foreign citizenancerned acts
as a fAcreditoro while the I ndonegantadia ci t i z

certain amount of loans from the creditor for the purpose of buying a portion of land within
an ongoing process of ownership entittement transfer towards the d€béoparties
agreedo recognsethe existence o debt between thenand this det can only be repaid
through disposal of land and properties over the land concerned from the debtor to the
creditor. Only then shall the creditor recognise that the debt is being paid.
All of these agreements were concluded in front of a notary/offieredl deeds certifier as the
public officer authorised to sign legal acts transferring rights over land.
Seconctase:the act of controlling land under the right of ownership by a foreign citizen through
disposal of this right by an Indonesian citizen,itasoriginal owner, to the foreign citizen in
guestion, which was concluded in agreements signed in front of a notary/official land deeds
certifier. In that agreement, it was accepted by both parties:

a. Thatforeign citizen is the real owner of the landstified with Certificate of Right of
Ownership Number 1319/Buduk village, as broad as 1&650Number 1860/ Buduk
village, as broad as 665 , and Number 1861/Buduk village, as broad as @98 The
three portions of land are located in Bali province, regency of Badung, district of Kuta,
Buduk village;

b. That the three portions of landeve bought by the Indonesian citizen with the amount of
money determined by the foreign citizen as elaborated in the Buying and Selling Certificate
dated 14 January 2000 Number 4/2000, 2/2000 and 3/2000 concluded in front of
notary/official land deeds céfrer;

c. The aforementioned lands are in practice owned by the foreign citizens despite the fact that
the certificates of the land in questions concern are made and signed by the Indonesian
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citizen. The Indonesian citizen tried to evade this by statinghleaforeign citizen only
useshis name to buy those lands, thus the Indonesian citizen originally did not have any
right whatsoever over those portions of land, and he disposed those lands from his list of
inheritance.

d. To the above agreements, the partiddea clauses to give authority by the Indonesian
citizen to the foreign citizen, to use and conduct any legal acts correlated with the portions
of land, including to build any kind of property, to meet face to face with public officials
in order to give rports and information regarding the portions of land, deciding matters
regarding their maintenance and cultivation, receiving payments and issuing relevant
receipts, concluding and signing deeds and other important documents, and to taking any
necessarydion in any situation, without any exception.

Taking into account the two examplaroducedaborated above, the agreements between
the Indonesiamwitizens and the foreign citizens were concluded in a notarial manner. At the first
glance they might nathow any signs of transfer of the right of ownership from the Indonesian
citizens to the foreign citizens. However, if we take a closer look it is clear that the content of the
agreements aims to do so.
These kinds of agreement, using Indonesian citiaemsistees or nominees, represesrtnhuggling
of the law because they have an opposite substance to that contained in the UUPA, particularly
Article 26 Clause (2which stipulates:
feach sale and purchase, e X ¢ hsawvhichare meamt f t b
to transfer the right of ownership directly or indirectly to a foreign, to a national possessing
a foreign nationality in addition to his/her Indonesian nationality in addition to his/her
Indonesian nationality, or to a corporation, eptethose which have been by the
Government as meant in Article 21, Clause (2) are not valid by law the provision that rights
of another party incumbent therein remain valid and that all payments which have been
received by the owner may not be recl ai med
There are severldgalcasexoncerningi The Pr ohi bi ti on of Land Prop
Citizenbandi The Prohi bition of Legal aFEorigndQitzet : of Buy

1. Supreme Court Decision No. 1025 K/ Sip / 1980 on April 8, 1882Tjioe vs Sumiyati
(Lo Tjoe Lan);

2. Supreme Court Decision No. 76 K/Sip/ 1973 on September 14, 1974, Lay Jwsg Jit
SurabayaProperty and Heritagéhamber

The legal status of the foreign citizens in the abovementioned agreements concluded is weak,
becaise(Sumardjono2007, w.18- 19):

- Even though both parties are legally capableamdpetent texpress their consent to be
bound by an caus®éemeste iikefake, since it w
purpose to violate provisions in acts, tpararly Article 26 Clause (2) of the UUPA,

- Inregards to the principlgacta sunt servandahereas agreements shall serve the function
of acts for the parties concerned, Indonesian doctrine developing from Article 1338 of the
Burgelijk Wet Boektipulaesthati n ot al | agreement sactsh@lye a b
agreements concluded legally shall bind the igartconcera d. dHence, any sham
agreement concluded in an illegal manner shall have no binding force.

Article 1320 of theBurgelijk Wet Boelkbliges parties to fulfilthe objective requirements
of | egal agreements, one causd cwahui sceho .r e3 uaht seesq u eon tt
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in the Indonesian civil law should regard these agreements as null and void since they have violated
Article 26 Clause (2) of tha UUP£SetiawanR, 1994, p. 4 - 5).

CONCLUSIONS

The political policy of the national land law in Indonesia prohibits the granting of the right of
ownership over land to foreign citizenship. However, foreign citizens may be graateghthof
use. Any grant of the right of ownership to them violates the basis of the Constitution of the
Indonesian Republic both philosophically and ideologically.

The impact of Political Policy of National Land Law is the illegal ownership of land by

foreign citizen, by using dill egal contracto w
ownership indirectly, which is a smuggling of law.
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LEGAL PERSPECTIVE ON BANKING FRAUD IN INDIA AND OTHER COU NTRIES:
A COMPARATIVE ANALYS IS

MR. ZUBAIR AHMED KHAN!

ABSTRACT

The continual presence &fiuds in the banks is not a recent observable fact. Frauds in Indian
banks only prove that financial flexibility exacerbate trend of shallow markets to cherish excessive
speculation and deteriorate growth of the market in such way that recovery sekcné. dif
Revelations of fraud, evidence of insider trading and a ensuing debacle of investor interest have
led to an almost insuppressible decline in Indian baftks.paper will also discuss different kinds

of fraud and remedial measures. The paper wijhlight recommendation of AK Ghosh
committee dealing with fraud check& control. The paper deals with different kind of preventive,
detective mechanism required for fraud investigation.

Keyword: Dishonest intention, Forgery, Computer fraud, Default, lospe

INTRODUCTION

Banking system has a very crucial role in shaping a strong Indian economy. A banking institution
has a significant role and indispensable in a modern society. It plays as a driving ftree in
economiadevelopment of a nation and foriti® main crux of the financial sector as per the need

of advanced economyhe traditional banking practice as followed in Banking sectors has gone a
paradigm shift altogether with the passage of time in India. Corrupt practices in banking sector
due to ack of transparency, inefficiency due lack of supervision deteriorated the goodwill and
common good principle of banking business. In theipdependence era starting from 1770 to
1920 onwards, maximum profit in disproportionate way & illegal financalgaction was given
priority even at the cost of exploiting the social, economic rights of other without any scrutiny.
Even after independence, banking industry was very much adversely affected by many internal &
external factors like Zamindari practicdyysical insecurity due to poverty, increasing crime rate;
financial insecurity due to natural calamities, war with neighbouring countries, improper
implementation of public welfare schemes, etc.But, Indian government has realized the importance
of bankingsector reforms, that is why they have undergone drastic transformation especially after
nationalization of banks in the year 1969 and 1980 which resulted in adoption of socialistic pattern
of banking sector, improved efficiency, effective depository systémtransparency.

The transitional phase came with liberalization & globalization of Indian economy in the
year 1991. Radical changes wdrmught by giving huge opportunities to private sector to
stimulatethe growth of financial sector. Keeping in tungh the fast growing economic policies
and its implementation, many structural changes were brought in banking sector via Narasimham
Committee to bring strong stability, like inclusion of prudential norms, direct lending practice
should be controlled, deiction over priority sector lending due to ambiguity, internal assessment
of balance sheet & audit of banking institution for bringing transparency, direct control of banking
institutions by Reserve Bank of India, etc.

1Zubair Ahmed Khan, Assistant Professor, University School of law & L®walies, Guru Gobind Singh Indraprastha University,
Dwarka, New Delhi. Emailkhanzobair@gmail.com
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While the functioning &instrumentayi of the bank have become moreimportant for
exponential growth, many minor and major discrepancies including banking fraud have also
increased simultaneously and with the passage of time, fraudsters are becoming more and more
experienced, insightful an@sourceful as wellThe manifestation and existence of frauds in the
banks is not a frequent evident phenomenon, in fact the transgression & wrongdoing of forgery is
may be as old as writing itself.

The concept of fraud is not specifically defined unielian Penal Code. Though Indian
Penal Code includes and mentionspunishment, which leads to perpetration& execution of fraud
through various means. Even section 17 of Indian Contract Act, 1872 provides an inclusive
definition of fraud. It means a kind ofjlgement in which one of the party is inducing other with
deceitful intention to suggest certain facts which is not true but make it believe other to be true. It
is kind of arrangement in a legal relationship where deliberatedisofosure of facts exidiy
adopting chicanery & tricks. There isan element of dishonest advantage and disproportionate profit
in every case of fraudulent activity.

The phenomenon of financial fraud is matter of grave concern in global market. Sometimes
it is difficult to establis criminal liability in the case of financial fraud because of lack of specific
definition and provision in law irrespective of the fact that banking &-lmamking financial
institution suffers huge monetary losses either in collusion with bank personndts employees
of other financial institutions. Persistent rise of monetary losses take the shape of unfettered
commercial disadvantage resulted into many complicated cases of scam. There is no doubt about
the fact that financial fraud is very vulnerabssue which needs to be tackled with due care &
diligence with much scrutiny, since it affects goodwill and public faith in the overall market
structure. Social & economic dependence of customers exist on the sustainability & stability factor
of the anyfinancial institution. In fact, public faith &confidence are the main basis for the growth
of banking business in banking institutions. Consistent market frustration &collapse, unexposed
& undetected frauds deteriorate financial institutions to such a teaeit hampers the basic
doctrine of good governance.

Bank fraud is kind of manoeuvring action by using deceptive methods to obtain illegal
money & financial assets which was owned or kept in possession by a financial institution.
Nowadays, the misapgpdation can be done in many ways, sometimes difference also arise with
respect to factors like presence of certain unauthorized methods, complication due to jurisdiction
issue. There is a possibility where the extentof fraudulent action resulted iney Higgree of
serious offence like theft,dacoity, burglary and robbery in professional manner.It can be a part
either organized crime or whit®llar crime also in certain situation action was done in a more
strategic and preoncerted plan.It is quite olmuis that any enterprise which deals with huge
amount of financialassets is very vulnerable to frauds and it become more common in the case of
enterprises or persons which are heavily indebted to banks at large. So, it is clear that the cases of
banking fraids are also escalating very abruptly.

Historically, while looking closely, though there many advantages of nationalization of
banks but it resulted into increase of multiple branches in various part of country without any
effective supervision and contrdnfortunately, corruption also arose in banking sectors due to
reduced efficiency in providing services and undesired political interference & monopoly. Banking
sectors has also deficient number of experienced & trained banking personnel for handling
conplicated cases. It is also clear that the government were overburdened with multiple tasks
especially after taking the responsibility of looking into priority sector lending which is major tool
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to boost the agricultural& industrial economy in the coun®y, efficient supervision was not
possible due to lack of specific legislation and guidelines. The paradigm shift fromtraditional way
of lending where security issues are given priority to modern style of banking where lending
process is considered as pational strategy for expansion and development of banking business.
ncertainty& speculation in the market plays a very crucial role in the growth of business of
financial institution. But fraudulent cases in Indian banks can increase the extent of financia
flexibility to such a level that it can leads to excessive uncertainty with unreasonably high risk
involved in doing business, resulting into disintegration of the market. Sometimes, banking fraud
issues along with insider trading and ensuing downfallofv e st or 6 s i nt er est h
unmanageable slump in Indian banks. Disproportionate gain and low stake along with
manipulative tactics leaves a weak position against which offenders exploit it for doing fraudulent
activities. There are many dimgans of fraud that occurred in banking activities like manipulative
practices adopted in the utility of cheque, deposit account fraud where there is existence of illegal
transfer of money, dubious& misrepresentation wrt movable assets in the case bébgton
fraud, high extent of default with deliberate intention in the case of loan fraud, etc. There are three
aspects by which bank frauds are engendered & organized namely,

1. Machination with active collusion among banking staffs either in involveméininternal
or external factors.

2. Willful misconduct and dereliction of duties of bank staff to follow guidelines as
formulated by Reserve Bank of India.

3. Extrinsic factors proliferating frauds by doing mischievous acts like forgery, illegal
alteration of ckques or misappropriation of drafts; polmservance of Know your
customers (KYC) Norms.

There is a presence of financial pressure to exploit businessopportunities among banking & non
banking financial institutions. Related factors like consistent econaimventurn, intensely
cutthroat commercial atmosphere has compelled banking companies to overlook the security issue,
thereby deviating from normal existing processes. With the objective to achieve maximum profit,
all possible kind of anttompetitive meases has been adopted to get their highly expected
business targets by flouting bank norms.

ADVERSE EFFECT OF FRAUD

There are various instances of fraudulent act happening in banks on consistent basis that go
overlooked & inconspicuous. Monetary loss anthdge to the reputation & goodwill of the bank

are most direct impact of frauds. Serious aberration & misapplication resulted into fraud will
definitely raise question over tenability & utility of secured technological capabilities of the
institution and tkir traditional method of protection.

Frauds related to Internet banking, mobile banking, ATMs dent the morale of customers
resulted into lack of trust &reliability over these services. Fraudulent activity will also subvert the
profit & overall efficiencyof banking services. It can corrode the productivity and adversely affect
the interest of investor resulting into unexpected increase in operational & capital risk of the bank.
It can become a great impediment in the growth of banking business whgengrinstability in
liquidity and mismanage capital adequacy norms. Even , the extent of default in lending process
has become so serious that it overburdened the securitization company.

ot )
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RECOMMENDATION OF A K GHOSH COMMITTEE ON BANKING FRAUDS

Reserve Bakof India is very much concerned with the meteoric rise of instances of banking fraud.
So Reserve Bank of India has organized & set up a high level committee to introspect the grim
situation of fraud and related malpractice in banks under the chairmafighip Ghosh?
There are certain objectives of the committee to ensure transparency in banking services namely,
Security of assets with no legal objection
Complete adherenceof existing policies and procedures without any dereliction.
Clarity with respecto accounts and related records
Systematic delegation of duties and obligations of staff towards customers and bank
Timely thwarting and tracking down of frauds and malpractices
The committee emphasized that the banks should take obligation of safeguashnand
other valuables. It should reflect a dual aegis on the part of bank. Rotation of staffs for better
functioning of the bank with proper division of financial and administrative powers.Banks needs
to formulate safety measures against cash thdffrands in case of guarantees.

A sincere responsibility is expected from banks to got for scrutiny and surveillance in credit,
investment sector and balance sheet. So far as portfolio inspection is concerned in this regard, the
approval of Reserve Bank lmdia is important. Specific procedural formalities should be followed
like vigilance officer in those cases should refer chief vigilance commission where there is
presence of vigilance factor. The committee raised few apprehensions by explainingethdt sh
customers can take undue advantage in those cases where bank staffs are relatively careless in
obliging their well established duties and safety measures.

POSSIBLE TYPES OF FRAUDS OCCURRING IN BANKS
Frauds occurring in case of deposit accounts

agrwnE

Sometimes, it is possible that that while opening an account of customer in a bank, certain
precautionary principle was not adopted like proper identification of the person, his origin resulting
into misuse either through fictitious or kind of impersonatiorthbse cases, chances of theft &
deliberate alterations of cheques are (either removing words or change in name or amount
mentioned) there for payment purpose. It is possible that huge amount of money has been
withdrawn from dormant account of a customerablyaudster using forged signature. Under the
same category of fraud, it is also possible that bank staff has also malicious involvement to get
illegal money by withdrawing it from the account of a customer without any authority. It can be
done either though manipulating passbook in an unscrupulous manner or bankers take the position
of joint account holder without the explicit consent of customer, thereby withdraw the money.
There are some misappropriate practices which can be usedto create embezmlement
banking services. It becomes easy for a fraudster or imposter to withdraw money by an
unauthorized possession & use of chequebook with fake signature. Counterfeiting cheques and
bank drafts are also common practice to deceive and swindle customersn Evaaditional
method of banking practice, fraudulent activity occurs in case of illiterate customer whose banking
service directly depends on their thumb impression on the concerned papers. Forged fingerprints
have become sham trick to delude & chemtomers.

°Nitant P. Trilokekar, Audit in Computerized Environment, Reporting in JilaniGhosh Committee Recommendatio@spiwIR
Bank Audit, available atttp://tnkpsc.com/Image/JALANI%20GHOSH%20RECOMMENDATIONS. pdf
3 |bid.
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Fraud arise in case of lending process

One of the utmost recommendations of nationalization is to achieve success in commercial lending
and priority sector lending. But, banks are overburdened with the responsibility of providing best
services fom priority sector lending. A huge amount of loan was withdrawn from customers under
the priority sector lending scheme in various-sabtors. Multiple cases of defaulter list came into
picture. Though the scheme was adopted for improving economic sfatustomers belonging

to small &medium scale industry, agricultural sectors and growth of agricultural economy, but it
resulted into failure due to financial incapability of customers in returning the loan, sometimes
absconding from their own place of ideEnce or business.Bank staff for sake of personal monetary
benefit as bribe, does not do proper scrutiny of documentation for lending process or bank staff
are misrepresented directly or indirectly by other immaterial facts deliberately.

Fictitious & unrggi st ered firm doesnot hold any inte
somehow they convinced banks to provide loans. There are certain complicated situations where
customers succeeded to manipulate with securities provided to banks for loans & advamces.
most common manipulation is when customers misrepresented the facts related to value of
collateral securities in lending process and it turned out to be disproportionate in correspondent to
the money lent by bank or sometimes valueless. Foreclosuesngdy (i.e., compulsory sale of
coll ateral securities in case of default in |
measure due to inadequate value of security.

In lending process, some customers deliberately use those kind of hgpethgaods whose
price are relatively very fluctuating with the passage of time and banks are kept ignorant of the
same initially in a very tactful manner. In few cases, banks are also kept ignorant or wrongly
informed about the legal status of securitgdign loans. For example, those securities are used
whose title is already in question like

i. Title deeds of securities are forgedone

ii. Title deed is subject matter of legal dispute, i.e. not free from any encumbrances.

iii. One particular asset is @3 as security for lending process with multiple banks by

hiding relevant information.

iv. Securities, which are used for loans, are not of same quality (worse)or quantity which

are promised earlier.

v. Fraudulent disposition of securities by custonegiserthrough collusionwith bank staff

or recklessness on the part of bank staff.
Another instance of fraud in lending process occur where there is direct involvement of a corporate
body. Banks provide huge amount of investment loans to these rich cerpodats on the basis
of their strong financial capability, impregnable market structure, robust goodwill in the
competitive market and strong influence or commercial relationship with Government. These
corporate bodies kept banks under delusion thatrépy the debt amount. It does not result only
into failure to repay the debt and but also create the situation gderéarming assets.

Fraud arise in the era of modern technology

The transitional change from traditional banking practice (mainly on gafgemodern practice

has brought radical change in efficiency of banking service. The biggest advantage from this
transformation is that banking service is working efficiently and in a speedy manner without any
discrepancy. Today, almost all branches loé banks have been computerized to introduce
paperless service wherever feasible. But the extent of increasing cyber crimes is alarming and
matter of grave concern. There are few kinds of fraud that are very vulnerable.
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1. Spysoftware: This activity is usdaly fraudster to decode passwords and enter into system for
misappropriating datas for malice interest and get the money illegdisking is another
sinister type of mechanism adopted by criminals to access the information in computer system
in an unauthozed manner by purloining password. This act is done not only for illegal
monetary profit but also to cause irreparable damage to the system of the othef person.

2. Wire tapping is also kind of unscrupulous act whereby fraudster record signals & steal the
password to withdraw the money. This act is possible by tapping the wire of ATM machine
when a customarsesthe same to get money.

There is one specific legislation which deals which penalty for fraudulent acts related to
computer system. Section 43 of thet provides compensation upto 10 lakhs to the aggrieved
person. It is applicable in the case of unauthorized access to copy and download certain
sensitive information.

3. Though online banking is very efficient due to less complication, speedy processiaced
costs, but there is always a serious apprehension related to security and level of risk, which is
involved. There are some fraudulent tactics adopted by cyber criminals who entice their
customers by asking them to visit their websites and click $ongeto download or to read
and accordingly they get trapped. They introduce themselves to offermpedihg schemes
for customers so that customers get interest and follow the same, and they steal all sensitive
information stored in the computer systefithe customer. There can be another way out for
fraudsters to get personal&financial details like credit card information, passwords, etc from
customers by allowing them o anykind of online trading through unsecured websites. It
can be done eithéhrough Phishing or any kind of Identity theft.

Credit or debit card frauds took place in systematic manner by which the card is used by
fraudsters so that they can withdraw money illegally. Duplication of credit card is the most
common method used by frdster. Theft of the card and disclosure of sensitive information
like (Personal Identification number(PIN) number to another are also part of credit/debit card.

LEGAL CONCEPTS RELAT ING TO BANK FRAUDS

Forgery is crime where the accused person create artaleed or credential with a specific
intention to cause harm or injury. A record must be in existence where contents of the same should
be explained & interpreted well through words, marks, figures so that it can be used for illegal
purpose It is not rdevant though where such marks, figures or letters were made. The most
important element of offence of forgery is the presencdeakit,improbity and criminality.
Though it is not always necessary for the offence of forgery that document has to lmgosri

it hassignature as a part of formal procedure. Any record or document can leads to fabrication
even by expunging signatures or any particular figure. It is important to understand different
conceptual nuances of intention to remove ambiguity. & leedifference between two particular

acts which involve intention to do fraudulent manipulation and intention to get wrongful gain to
himself & wrongful loss to other. If a person gets disproportionate profit by an action at the cost
of otherp e r s s, then it is anly considered as dishonest act. Whereas, a fraudulent act always
involve intention to deceive for getting illegal advantage.

4Nitant P. Trilokekar, Frauds relating to Computers, Audit in Computerizeddimaent, Reporting in Jilani Ghosh Committee
Recommendations, WIRC on Bank Audit, pg.7, available at:
http://tnkpsc.com/Image/JALANI%20GHOSH%20RECOMMENDATIONS. pdf

5 Section 463, ndian Penal Code,1860.
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Whenever the question of determination of offence of forgery comes, it is clear the act should
be completed wh intention to defraud, though actual damage or harm may not be necessary. It is
also not necessary that a fraudster have certain relative power to defraud or certain circumstantial
chance to do the same. In fact, any kind of previous engagement angii between people
committing forgery and aggrieved person is also not necessary. So whenever, &lparsins
authority or title over the forged document, it is important to introspect & verify the
documentation. Since forgery of signatures is ohthe most prevalent fraud occurring in daily
basis commercial transaction. Verification can be done in this regard either with the help of expert
opiniorf or someone who is acquainted with handwriting & signature by comparing the same with
any previous xsting record. It is expected from the bankers to due care & diligence while
performing their duties meticulously.

It is important to understand the meaning of cheating in the context of criminal law. A
dishonest act with the presence of deception taagwoperty or to do an act can be termed as
cheating. So, bank staff can prevent the offence of cheating or cheating by per&byatimper
identification of the concerned pers{for quashing the possibility of fictitious or anonymous
customer) andgo far as authenticity of documents is concerned, it is important to scrutinize the
legitimacy and veracity of documents either related to place of residence, business or nature of
security.

A bank staff holds a very responsible task in performing hishix service depends on
principle of trust and confidence. He needs to perform his job in the instruction or direction of his
superior authority and in accordance to the procedure established by terms of employment and
recommendation as banking norms gil®y Reserve Bank of India. Where a banker misuse or
misappropriate the security lodged with bank for loan provided to the customer even before the
expiry of term of loan or before existence of default. This kind of action will definitely result
criminal kreach of trust because criminal breach of trust involve a dishonest action where improper
& inappropriately use of the property in an unauthorized manner violating direction of law
prescribing the procedure and thereby resulting into disproportionatefl@s®ther So, it is
necessary to scrutinize the overall functioning of the bank. Periodic inspection of actions and
vigilance over particular issues should be taken into consideration seriously. The extent of
vigilance & precautionary principle will havto follow on a different platform in those suspicious
transactions where vicarious liability can exist.

Every bank needs to be accountable for their every activity & transaction to the superior
bank. It is one of the foremost duty of bank to prepareameport on timely basis and to prepare
balance sheet without any discrepancy & ambiguity. It is true that rendering true accounts require
a meticulous approach. But if a bank staff fabricate certain important data & make false entry in
the record with wi to damage or deceive, those actions attract falsification of acctumisere
proper diligence is required staring from application form to the procedure how accounts are
maintained.

There are certain relevant legal provisions from section 489A to #\88@Hian Penal Code,
which is related to utility of counterfeiting currency notes and related things. The objective of these

6 Section 45 , Indian Evidence Act, 1872

7 Section 47 , Indian Evidence Act,1872.

8 Cheating by Personation, Section 416 , Indian Penal Code,1860
9 Criminal Breach of Trust, Section 405 , Indian Penal Code,1860.
10 Falsification of Acounts, Section 477 A ,Indian Penal Code,1860.
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sections is to provide security for careful & protective use of currency notes without the presence

of any duplicity, forgery andpurious content.

So, it is clear that fraudulent activity in banks is not only incessant but unfolded threat to
financial market. It is required that vigilance mechanism should be evolved in every step of every
banking transaction. An audacious appraaamportant for stimulating the growth of asftaud
programme for meticulous monitoring for every action. Two precautionary principles like control
measures related to fraud & detection of fraud should be utilized simultaneously to diagnose the
problemon timely basis.

There are two possible categories of procedural techniques which is very much related with
vigilance system namely:

1. Preventive method It is important to understand (without any ambiguity) on the obligation
and different roles according transaction. Proper assessment of risk is required to check
suspicious transaction, which may result into fraud. This practice of assessment requires
internal inspection & proper audit of bank activities to ensure transparency. Minor discrepancy
and erro occurring in any action should be examined without wastage of time and the issue
should be timely decided. Banking Ombudsman Scheme,2006 was introduced with same
purposeo hearthe complaints & resolvihe disputeelated to deficiency in banking sergic

2. Detective methodThis is traditional practicdollowed to check in the minor or major
discrepancy occurring in banking transaction. Rafl& supervisor (to put a surveillance
auditors or any external agency (sensitive information collected throtgjligence Bureau)
is important in fulfilling this task. Normal investigation like checking into previous business
affairs of customerghistory of consistent minor or major discrepancy), financial background
of customer, nature of commercial transactiealing with third party, particular task done by
committed forensiexpertsor tools It has now become imperative for Reserve Bank of India
to provide financial as well as administrative support for the creation of armandoring
cell in every type bpublic or private sector bank. It will definitely help in reducing the time
gap in investigation initiated at internal level in banks and reports to be made as soon as
possible so that police take over the matter. There are certain matters involvesj degree
of fraud, can face administrative or jurisdictional complication to determine the investigation.
These cases should be taken seriously Crime Bureau of Investigation without kind of financial
or undue political pressure.

CONCLUSION

Time is ripe @w that our banking financial institutions require a vigorous mechanism which
specifically deals with fraud identification & broad diagnosis; because this kind of system can
easily compatible with complex fast growing market as well as it has becomeeoassary for

the survival & growth of the banks. This assessment & -higlh management can prevent
persistent financial loss and somehow it secures the goodwill & bring positive prominence and
credibility of the bank. It provides exhaustive &f@achingsecurity against all possible kinds of
fraud from different avenues like online banking, ATM, utility of credit card, etc.

Since, modern day fraudsseare using new technology to do mischievous act for an
unaut hori zed t r an s aplaya vagirnt role in detectioniofrfraud Wed befordle a n k s
any determination of fraudulent transaction and thereby blocked it without any hindrance. This
can only be done with active involvement of fraud management technology. So, banks and other
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nontbanking fnancial institutions can execute their business for expansion & maximum profit
without any deceitful hassle.

Though, it is unfortunate to note that only few banks are serious in tackling the issue in a
well planned comprehensive manner. It is importantfinks to set their priority as prevention
for fraud without wasting time. They should not be selective in finding solution only for particular
complicated issues related to credit card or retail loans, etc. Their action plan & execution should
be in conpatible with rules established as per existing banking norms. It is equally important to

update their rules and standard banking practices for efficacy and better productivity in the
competitive market.
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REGULATING COPYRIGHT VIOLATION IN SOCIAL MEDIA: INDIAN LEGAL
RESPONSE

DR. GURUJITSINGH!

ABSTRACT

Information Technology has modified the notion of communication and human behavior. Social
media is the more pertinent example of it. It has emerged as the most influential platform of sharing
ideas, disseminating information, uploadidgynloading, connect to the society. It has benefited

the society, but on the other hand opened Pandora box of new legal and ethical issues. Copyright
infringement of third party material on social media is most debated currently. In the absence of
intermational uniformity on the issue, the national legislation has to resolve the problem. The
Copyright Amendment Act, 2012 has introduced variety of new provisions to address the
information technology related copyright issues. The Information Technology280f has

refined the rules and regulations relating to Internet Service Providers. The current paper attempts
to analyzed the Indian legal (legislature and judicial) response to deal with the copyright
infringement in social media. Part | of article dealth the nature of Cyberspace and Copyright,

Part Il discuss the copyright issue of fair dealing, infringement, exception of the social media. Part
[l elaborates the private international response to the copyright issue.

Key Word: Social Media, Copyrigh ISP, Private International Law, Jurisdiction, Applicable law.

PART |
Nature of Social Media

The advent of Internet has revolutionized the mode of communication from the traditional mode

to digital mode. It has changed the notion the way informatien caeated, formed and
disseminated with speed, accuracy and without diluting the quality and quantity of the information.
Social media is platform which provides the service of sharing, disseminating, creatidheo
information.In the absence of anyaegnized definition of the conceptt refers to Ath
interactions among people in which thengate, share andexchangeinformation and ideas in

virtual communities and networks.o From the r
Act, 2000define the concept of intermedidiys;
Al ntermedi aryo, with respect to any partic

another person receives, stores or transmits that record or provides any service with respect
to that record and includes @ebm service providers, network service providers, internet
service providers, web hosting service providers, search engines, online payment sites,
online auction sites, online market places and cyber cafes.
Now the social media allows everyone to crepitdlish, store, transmit information through their
platform and therefore fulfill the ingredients of an intermediafgrious kinds of social media
platforms operate on internet like facebook, twitter, instagram, you tube, LinkedIn, Myspace etc..

1 Dr. Gurujit Singh Assistant Professptniversity School of Law & Legal StudieEmail: gurujit.singh@gmail.com
2 Information Technology Act, 2000, Section 2(h)
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The functoning of the social media platforms vary as they perform or address the communication
platform to specific kinds of groups which may be region based, religion base, gender based,
territorial based, language basetd. Some social media provides platforminternational users

of every categories across the board. Linkedln and Myspace are the early social media. While
LinkedIn is a professional networking website, the Myspace was for public at large. The gradual
development in the technology and introducted sophisticated tools of communication are the
competitive factors in social media.

Nature of Copyright

Copyright is important part of Intellectual Property Right. Copyright subsist in published,
unpublished original literary, artistic, musical, draimmatcinematographic films, sound
recordings’ The concept of copyright provides the economic rigasswell as the moral righits

The Berne Convention on literary, artistic and dramatic work is the landmark convention on this
regards. The rights generalgsigned under the convention and national laws are territorial in
nature. It provides automatic copyright protection to the copyright work as registration is not
mandatory. With the change in the technology the concept of copyright has expahdedons.
Subsequently, new copyrigtdnventions havemerged definingew rights Attempts were made

at various levels to provide uniformity to the concept of copyright protection through Trade
Related to Intellectual Property Rights (TRIPs), WIPO Copyriggaly (WCT) and WIPO
Performance and Phonogram Treaty (WPPT).

The TRIPs of World Trade Organization (WTO) for the first time developed the international
standard for the copyright protection and enforcement worldwide. It provides uniformity relating
to the enforcement mechanism. Copyright violation occurs when someone violate the exclusive
rights of the author without his/her authorized permission. The remedies available includes civil,
criminal and administrative. The civil remedy includes the injomstj actual damages and profits,
disposition of infringing articles.

PART II
Interface of Copyright & Social Media

Net of networksiaterne) creaesvirtual place i.e, cyberspace for interaction among the computers

or users globally. The interface of tkechnology ie., social media and the copyright creates
unique opportunities as well as the challenges before the law enforcement agencies of any state.
While the social media gives wide publicity to stored warks also used as platform for
dissemingéon of unauthorizeadopyright work When users/members share his work by uploading

the copyright work in social medi&,may not beliable for dissemination. However, sharing the

third party contents without authority of the right owner invites liabditthe social media. Since

it is difficult to trace the users responsible for uploading and downloading due to ubiquitous nature
of cyberspace, it is easy to trace the social media which facilitate the sharing, publication,
reproduction of the third pargontents and therefore third party can take action against the social

3 Indian Copyright Act, 1957, Section 13

4 Section 14, Indian Copyright Act, 1957, illustrate the economic rights of the nature (1) reproduction rights, (2) public
dissemination, (3) performance right, (4) translation rights, (5) adaptation rights, (6) right to transfer through real, lice
assignrent, rental rights.

5 Section 57, Indian Copyright Act, 1957. Moral rights are with regards to (1) to claim authorship of the work; and (@)ro rest
or claim damages in respect of any distortion, mutilation, modification or other act in relatiors#actheork, if such distortion,
mutilation, modification or other act would be prejudicial to the honor or reputation of author.
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media. The concept of fair dealing and infringement are important with regards to above
discussion.

Fair dealing

The doctrine of fair use/dealing is important in deciding the infrireye of copyright as it is used
as a defense/exception to copyright infringement. In fact it is a balancing act between the private
rights of the right owners and public interest of the society at large. The concept of fair dealing
allows the reproductionf copyright righted work in a manner not amounting to violation of
copyright. Berne Convention for the first time standardized the limitations and exceptions to the
copyright issue in Article @y setting up three step test for the fair G3éhe Convetion provided
the member States to define the limits and scope of the fair dealing as per their own discretions.
The three step tess followed in various other copyright Conventions such as TRNRACT®,
WPPTetc.. The test is as follows;
I That the excefion must be special;
il. It must not conflict with normal exploitation
iii. It must not unreasonably prejudices to the legitimate interests of the right holders.
US Copyright Act section 107 deals with fair dealing. The US Copyright law allows the fair
dealingon the basis of the four points i.e., (i) the purpose and character of the use, (ii) nature of
the copyrighted work, (iii) the amount and substantiality of the portion used in relation to the
copyrighted work as whole, (iv) the effect of the copyright wsen the potential market for or
value of the copyrighted work. Depending upon the technicalities in facts and circumstances the
tests are to be applied and therefore it is not straight forward. US court while assessing the purpose
and character of the ubas given importance to whether the use was transformative.'Piarre
his article says that the first factor is the
and must employ the quoted matter in a different manner or for a differentspuioon the
original. If the secondary use adds values to the originfithe quoted matter is used as raw
material, transformed in the creation of new information, new aesthetics, new insights and
understandingghis is the very type of activity thate fair use doctrine intends to protect for the
enrichment Bf the society. o

In Authors Guild v. Google, Iné3the US Court of Appeal for the Second Cirduéld that
Googl ebs pr oj ewithoutauhordycreating & deach funcokalitp@d display of
snippets from those work, does not amount to infringentieim¢ldthatthe purpose of copying is
transformative as the public display of the work is limited and the revelation of the work does not

6 Berne Convention Article 9 Right of Reproduction: 1. Generally; 2. Possible exceptions; 3. Sound and visual recerdings
Authors of literary and artistic works protected by this Convention shall have the exclusive right of authorizing thetrepidu
these works, in any manner or for(R) It shall be a matter for legislation in the countries of the Union to pereniefiroduction
of such works in certain special cases, provided that such reproduction does not conflict with a normal exploitatiamlotite w
does not unreasonably prejudice the legitimate interests of the g@hany sound or visual recordingahbe considered as a
reproduction for the purposes of this Convention.

7 Threestep test in Article 9(2) of the Berne does not apply to copyright exceptions that are implemented under other parts of the
Berne convention that have a separate standach,asithose in articles 2(4), 2(7), 2(8)i4, 10, 1(bis and 13(1), or the Berne
Appendix.

8 TRIPs, Article 13.

9WCT, Article 10.

10OWPPT, Article 16.

1 pierre N. LevalTowards a Fair Use Standartiarvard Law Review 1990 vol. 103:1105, p.1111

21d.

13 Case No. 1394829 (29 Circuit October 16, 2015)
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provide a significant market substitutioo f t he protected wor k. Cour't
commercial nature and profit motivation do not justify denial of fair'tise.
The Indian Copyright Act, 1957 deals with the concept of fair dealing under section 52
The Act does not define the fair dieg. The section provide exhaustive list of use of work which
are allowed under the concept and dealt as fair dealing. Mostly the fair use concept is allowed for
research, private or non commercial personal use, judicial proceedings, criticisnrs letdian
context the court generally follows the three factors in deciding the issue of fair dealing.
The firstfactoris the amount and substantiality of the portion used in relation to the copyright
work as a whole. Supren@ourt in the case of B. Anandv. Delux Films and Or&® held that
there is no copyright in the idea. Copyright is confined to the form, manner, arrangement and
expression of the idea. Therefore the same idea can be developed and arranged, expressed in
variety of ways without violatinghe copyright of any work. However similarities are bound to
occur with regard to the work when the sour ce
issue based on the similarities which are fundamental or substantial similar to the copyrighted
work. Greater the substantial similarity in the work, it is copyright violation.
Secondactoris the purpose and character of the use. Section 52 proviéebaustive list
of purpose for which the fair use is applicable. The prominent are the regaarate or non
commercial personal use, judicial proceedings, criticisms etc. The transient or incidental storage
of a work or performance purely of technical process of electronic transmission or communication
to public is also fair us¥. The Apex court inAnand case introduced a principle 8&m to
transformative of USA. Court held that:
Awhere the theme is the same but i s present
work becomes a completely new work, no question of violation of copyrighs adise
In the case of Chancellor Master ¢dghe deciding the merit of the case on the fair use the court
read the transformative use of the work. It held that;
AOne cruci al -factergest, as defelopgedh ey thé Anoerican courts, is the
transfomative character of the use. The Courts should in cases like the present ask whether
the purpose served by the subsequent (or infringing) work is substantially different (or is
the same) from the purpose served by the prior work. The subsequent worbemust
different in character; it must not be a mere substitute, in that, it not sufficient that only
superficial changes are made, the basic character remaining the same, to be called
transformative. This determination, according to the Court is closelyikifitthe other
three factors, and therefore, central to the determination of fair use. If the work is
transformative, then it might not matter that the copying is whole or substantial. Again, if
it is transformative, it may not act as a market substituecansequently, will not affect
t he mar ket share of the prior work. o
Third factor isthe test of the effect on the product market. The copyright gives the economic rights
to the author. Potential of competition to the original work is test. In the c&&Pd Stars Sports

141d, p. 46

15ndian Copyright Act, 1957, Section 52. Certain acts not to be infringement of copyright.

16 AIR 1978 SC 1613

17 Section 52(1)((b)

18 The Chancellor Masters & Scholars Of The University Of Oxférdlarendera Publishing House And Ors., Delhi High Court,
available athttp://lobis.nic.in/ddir/dhc/SRB/judgement/2®-2008/SRB17092008S16562005.pdiccessed ro 10 December,
2015.
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v. Global Broadcast News Ltd. and &rit washeld that thelikelihood of competition in market
due to use of similar work may amount to copyright violation.

Infringement

Berne Conventiofor the Protection of Literary and Artistic wopkovides the econontitas well
as moral rights to the author of the work. Correspondingly these rigitts alsoadoptedin
national legislations. Any violation or unauthorized uses of these rights are termed as infringement
of copyright. Copyright laws ge the author/owner the exclusive right to file a case for the
copyright infringement against the violator of rights. In social media when a user upload the
information on the social media his copyright work, there is no copyright violations. However,
when the copyright work of a third party are uploaded and shared, reproduced without the
permission of the author the users who upload and download are responsible for copyright
violations. The third party can generally make to parties liable, first the upbrading or
downloading the information, second the social media where the information was stored and
available for the sharing without the permission of author /owner of the copyright work. The first
case is a matter of primary liability whereas the sddssuanay amount t@econdary liability. It
is viable and reasonable to file a case against the social media for the copyright infringement as
identifying individual users all over the world is a herculean task.

In US secondary liability was tested hetcase of Sony Betamax c&s&JS supreme court
ruled that Sony not liable for contributory liable even if his VCR are used by users for illegal
copyright of the television show because the product was capable of substantial non infringing
uses. The positn was refined in the case of GrokéteThe Apex Court held that an actor, who
distributes a device with the object of promoting its use to infringe copyright, as shown by clear
expression or other affirmative steps taken to foster infringement, is ficatkilee resulting acts of
infringement by third parties. Taking the analogy forward social media can be contributory liable
for the sharing and reproduction by way of downloading the information.

The Indian Copyright Act, 1957 also deals with the prin@ard secondary liability in section
51 and section 63. There are not many cases as the jurisprudence of social media liability is
evolving. However, Super Cassette Industries Ltd.(SCIL) in 2007 was successful in taking the
interim injunction against theoytube and google directing them not to reproduce, distribute,
transmit and display the exclusive copyright work of SCIL in the form of songs clip, movie clip
on their website$! The injunction was passed on the grounds youtube and google earned
pecuniarybenefits by making available the copyrighted work free of cost. Further in the case of
Super Cassette v. MySpaeahe Delhi high court granted injunction against defendant for
copyright infringement. MySpace was involved in facilitating content sharirigebgubscriber of
the website.

192008 (36) PTC 492 (Del)

20 Article 8, 9, 11, 11bis, 11 ter, 12, 14, 15

21 Article 6bis

22 Sony corp. v. Universal City Studios, Inc., 464 US 417 (1984)

23 MGM Studios Inc. v. Grokster, Ltd. 545 US 913 (2005)

24Delhi High Court Injunctio. Available athttp://courtnic.nic.in/dhcorder/dhcqrydisp_O.asp?pn=217140&yr=286Gessed on
10.02.2016.

25 Delhi High Court. Available ahttp:/lobis.nic.in/ddir/dhc/MAN/judgement/6@8-2011/MAN290720111A157812008.pdf
accessed on 10.02.2016
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Exception of the liability of ISP

The Copyright Act under section 51 and 52 reading together exempt ISPs from some cases of
copyright infringement under some conditions as follows:

I. If the person violating the copyrigihad no reasonable grounds to believe that such
communication to the public would be an infringentént.

il. The transient or incidental storage of a work or performance purely of technical process
of transmission or communication to puldic;

iii. The transient ornicidental storage of a work or performance for the purpose of
providing electronic links, access or integration, where such links, access or integration
has not been expressly prohibited by the right haftler.

Iv. If the intermediary responsible for such sg@dnas received a written complaint from
the owner of work, the intermediary should stop facilitating work for a period of 21
days or until he receives an order from a competent court in this régards.

Further Section 79 of the Information Technology 2800 creates the safe harbor for the liability

of Intermediary/Social Media. According to the above mentioned section social medreoshell
liable for third party information data or communication link made available or hosted by the
intermediary, if;

1. Intermediary is provithg access to a communication system on which the third party is
transmitting information; or

2. Itis notinvolved in(a) Initiate the transmission, (b) select the receiver of the transmission,
and (c) select or modify the informaticontained in the transmission.

3. It maintain due diligence while discharging his dutfes.

As per section 79, a Social Media or ISP may be liable;

i. If it is involved in conspiing or abementor inducenentby means of threat® do
unlawful act,

il. After recaving knowledge of wrongdoinfyjom the authorised agencitesls to remove
or disable access

To elaborate on the procedural part of due diligence by the social media under Section 79, the IT
Act framed the Rules i.eThe Information Technology (Intermediary Guidelines) Rules,

201 The Rule instructs the Social Media or ISP to maintain due diligence during its online
performance as follow:

1. 1t list out the information prohibited by the user not to host, display, upload, modify,
publish, and transmit anpfiormation i.e., if the nature of information infringes or violate
the Intellectual Property Rights.

2. ISPs to act within 36 hours to disable the informadifiar being informed and to preserve
it for 90 days for investigation purpose.

261d., Section 51(a) (ii).

271d., Section 52(b)

28]d., Section 52(c)

221d.

301d., Seetion 79(2)

31 The Information Technology (Intermediary Guidelines) Rules, 2011 are framed under the power exercised and conferred by the
clause (g) of Section 87(2) coupled with Section 79(2).
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PART Il
Cross Borde Violation

The borderless nature of the cyberspace or the social media complicates the legal issues associated
with it as they are governed by the various laws. The availability of social media under the cloud
computing has its own technical issues. Thalbrless nature of the cyberspace and social media
facilitate the dissemination of copyright work without any hindrance across the border. While
copyright remains a territorial issue within the state, the nature of cyberspace and social media is
territory less. Therefore there is a fundamental conflict in the nature of the two major concepts
which complicates the problem. In the given scenario the cross border copyright violation through
the social media has to be resolved by the private internationaipte In the absence of any
uniformity on the private international law principles in the form of universal convention the issue
can be resolved by the private international principles of the states.

Jurisdiction

The issue of jurisdiction is the most ¢mversial at present due to the nature of the cyberspace.
Jurisdiction is the right of the sovereign states to prescribe, give effect to and adjudicate upon.
Traditionally the jurisdiction of the court are defendant centric i.e., based on the prestree of
defendant. However, the dynamic nature of cyberspace has changed the whole notion of traditional
principles of jurisdiction which resulted to revolution through judicial activism and the legislative
innovations to tackle the problems of cyberspace.

Juiisdiction of the court is fixed in a given case by consent or non consent. In case of no
prior consent between the parties with regards to the jurisdiction in a given case the matter has to
be resolved with the application of general principles of jurigdicIn India the general principles
of jurisdiction are provided in the Civil Procedure Code, a08s per it the jurisdiction are
defendant centric i.e., place where defendant resides, place where the defendant does business and
lastly the pace wherdné¢ cause of action arises. The judiciary has added new jurisdiction rules
such as jurisdiction on the basis of websites. Delhi High ColBanyan Tree Holding (P) Ltd.

v. A. Murali Krishna Reddy & Anr3® held that to avail the jurisdiction of the coure thlaintiff

would have to show that the defendant Apurpos
court. Nature of activity indulged in by the defendant by the use of the website in an important
evidence. The nature of the activity will higitiit the intention of the defendant to conclude
commercial transaction in the forum state. Th
also an important ground for establishing the jurisdictfon.

32 Code of Civil Procedure, 1908. Section 20. Subject to thitaliimns aforesaid, every suit shall be instituted in Court within the
local limits of whose jurisdictioh

(a) the defendant, or each of the defendants where there are more than one, at the time of the commencement ofahg suit, actu
and voluntarily reides, or carries on business, or personally works for gain; or

(b) any of the defendants, where there are more than one, at the time of the commencement of the suit actually and

voluntarily resides, or carries on business, or personally works forggaivided that in such case either the leave of the Court is
given, or the defendants who do not reside, or carry on business, or personally work for gain, as aforesaid, acqulesce in suc
institution; or

(c) the cause of action, wholly or in part, arises.

33 CS(0S) 894/2008 (High Court of Delhi, 23th November 2009), availaliitsat/lobis.nic.in/ddir/dhc/SMD/judgement/231-
2009/SMD23112009S8942008.pdf

#1d.P. B
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The cause of action ground of jurisdastiwas elaborated by the Delhi High court in the
case of Super Cassette v. Myspac€ourt held that the commission of the tort in the present case
is in India. The website of the defendant is one which is engaged in the online business of providing
and exibiting the songs and cinematograph films worldwide including India. The uploading and
downloading of the copyright songs, materials from the website amount to commission of tort in
India. The said commission occurs in India and is enough to constitutadise of action as per
section 20 of CPC.

Apart from the general jurisdiction grounds the specific jurisdiction ground is exclusively
provided in the Section 820f Indian Copyright Act. The above section creates an exceptional
jurisdiction rule i.e.plaintiff centric rule i.e., the place of residence of plaintiff or carries on
business. In the case of Mysp#déie court held that the section 62 is sufficient to deal with the
issue of international jurisdiction. Therefore the plaintiff can sue deférdathe uploading or
the downloading of the copyright material from anywhere, if it amounts to copyright infringement.

Choice of court agreement

In case of the jurisdiction already decided before hand, the Indian legal system recognizes it. In
case ofsocial media generally the terms and conditions of social media membership contain the
jurisdiction rules. Social media fix the jurisdiction rule as per their convenience. Majority of social
media platforms use the click wrap model of contract to put thehr terms and conditions to
user/members. Many of the contracts are of the click ¥camtracts leaving not many options to

the users. The validity of the click wrap contract has not been challenged before the Indian court
so far.

Applicable law

Choice of law or applicable law is the second most important part of Private International Law. In
case of copyright violation at the cyberspace which law will be applicable in resolving the
infringement issue is a major concern? In the current scenaaalasparties can decide the
applicable law at the time of formation of contract. Generally social media realizing the cross
border nature of the transactions maintain the choice of law provisions in their contract. In case of
any dispute the matter willebresolved as per the choice of law decided in between the parties.
However, this choice law may be applicable in between the member users and the social media. It
does not take away the right of the third parties to file a suit against the social méukd.given
case the choice of law will be decided as per the choice of law principles under national laws.

In the absence of uniformity on the choice of law principles states apply various choice of
law principles to resolve the cross border copyrigtitingement. The principle ofex loci
protectionis® means the law of the country where protection is sought. It gives certainty to the

35 Supra note 24.

36 Indian Copyright Act, 1957. Section 62. (1) Every suit or other civil proceeding arising under this Chapter in respect of the
infringement of copyright in any work or the infringement of any other right conferred by this Act shadtiheiéd in the district

court having jurisdiction.

(2) For the purpose of stdection (1), and "district court having jurisdiction" shall, notwithstanding anything contained in the Code
of Civil Procedure, 1908, or any other law for the time being foefoinclude a district court within the local limits of whose
jurisdiction, at the time of the institution of the suit or other proceeding, the person instituting the suit or othdingroceehere

there are more than one such persons, any of therallgcand voluntarily resides or carries on business or personally works for
gain.

37 Supra Note 24.

38 Click Wrap contracts are the standard form of contracts in the internet.

39 Rome Il Regulation, Switzerland, Belgian, French
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users of the protected work. The user does not need to look for the foreign law to determine the
issue. Lex forf® is the other principle implies the law of the forum. Article 5.2 of the Berne
Convention supports this principle as it say
claimedo. The advantage of the pri nentireglhim i s tF
which is the law of the foruniex Loci Originisi.e., the country of the origin of the work. It is the

place where the work has been published for the first time. French law for the issue of existence,
originality and initial ownership applthis principle.Lex loci delicti i.e., the law of the place

where the result of damage is felt. Copyright infringement is considered as tort liability. The
Private International Law (Miscellaneous Provisions) Act, 1995 of UK introduced this principle

for the tort cases. In case of India the choice of law principle are not properly evolved. However,

the international copyright ordgiof the Indian Copyright Act, 1957 takes care of the infringement

of the copyright work in India relating to Berne member @gdas. In the case of Mpacé?, the

Delhi High Court applied the law of the land i.e., Indian Copyright law to resolve the copyright
infringement by the M§pace, a social media through their website being head office at USA.

CONCLUSION

Social Media rais important copyright issues relating to third party copyright infringing. Since it
is difficult to trace the individual responsible for the copyright violation, the social media has been
targeted. Though the legal provisions already exist in Indian $8g&m to deal with the issue,

not enough case laws exist to reflect Blowever,the conceptual non uniformity of the private
international principles is a matter of concern. In the absence of any uniformity the third party
content is difficult to regulaton the social media which has cross border accessibility.

40US court applies this law.
4LUS, French
42 UK, Japan
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EXAMI NI NG THER PAGCGHYEYO REGOEBATAMONTY TO COM BAT
HUMAN TRAFFICKING IN THE TRANSIT AREA

DR. RINA SHAHRULLAH! DR. ELZA SYARIEF, MS YAYAK DAHLIA

ABSTRACT

Batam Ciy of Riau Island Province is a destination and transit areght®bembarkation and
debarkation ofhuman trafficking victims in Indonesidahe Batam City Government issued
Municipal Regulation No.5 of 2013 on the Prevention and Handliktyofan Traffickng Victims
(6Batam Human Tr af Thiscrégulatign ral®esgcontravérsanoongd the
stakeholderselated to its effectiveness in combatimgman trafficking. This research evaluates
the Batam Human Trafficking Regulation by utilising the applees ofSoer j ono Soekar
Effectiveness of Law Theorit adopts a socitegal researcimethod by using walepth interviews

as the meanaf data collectionlt finds thatthe Batam Human Trafficking Regulation is merely a
6copy and pasomehe Wese gavasHrozince Bagionaél rRegulation on Human
Trafficking. It is suggested that the Batam Human Trafficking Regulation should be revised and
preceded byn-depthresearch angdurveying public opinion to involvall relevant stakeholders in
Batam Gty.

Key Words: human trafficking, Batam Regulation, transit area

INTRODUCTION

Batam City is located in the Riau Islands Province of Indonesiaajpitipulation of 1,200,000 in
2014. Geographically, Batam City is adjacent to Singapore and Malaysia asishé&wgure 1.

Figure 1. Map showing the location ofBatam City

Malaysia R

Johor Balhrwu

Slng\zypore
Batam Isiand

Ihdoh\?sla

Source GoogleMaps
Batam City has become a destination and transit area fagntharkation and debarkation of
Indonesian migrant workers to and from Malaysia and Singapore (NgbaGov;

Pramodharwardani, 200%aad, 2005). A number of Indonesian migrant workers who have been
deported via Batam City are human trafficking victims (Shahrullah, )20d&8yasan Embun

1 Dr. Rina Shahrullah Associate ProfessprUniversitas Internasional BatanEmail: Email: rshahriyani@yahoo.com,
elzasyarief@elzalaw.co.id yayakd@yahoo.com
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Pelangi a local NGO in Batam Cityeports that the number of humaafticking victims has
fluctuated as showny Table 1.

Table 1: Human trafficking victims in Batam City

Year Number of victims
2005 41
2006 143
2007 61
2008 44
2009 11
2010 11
2011 24
2012 111
2013 69
2014 86
2015 57

Source: Yayasan Embun Pelangi
The actual number of human trafficking victims in Batam City remains unknown because many
victims are ashamed to report to relevant authorities. Many of #remeluctant to take legal
action against theiraffickers because of the lengthy legal process (Shahrullah, 2010).
To provide protection to human trafficking victims, the Batam QG@gvernment

implemented MunicipaRegulation of Batam City No.5 of 2013 on tAeevention and Handling
of Human Traffick ng Vi cti ms (6Bat am Hu.nTaeissubmca éfthisc ki ng
Regulation was mandated by a law at provincial level, naRelygi onal Regul ati on o
Provi nce2ON)o7. 102n otfhe Abolition of Atr am&@tfiickewnegli
the mandate i s deri vetdhBEd i mmnbhawoNoo21 Homaa0av
Al t h ®&atagniHumanTrafficking Regulation was enacted to courttehper o b1 ems of hu
t r af f, stakeholdergin Batam City claim that it canneelffectively implemented. The main
reason is that threubstance of the Regulation does not reflect the conddimhsituation of Batam
City as a destination and transit area. It is then questioned why the Batam City House of
Representatives enacted amsuitableregulation. This research posits two main questiass
follows:

1. Why istheBatam Human Trafficking Regulation ineffective?

2. What is the solutionfor the effective implementation ahe Batam Human

Trafficking Regulation?

LEGISLATIVE AND THEO RETIC AL FRAMEWORK

The Batam Human Trafficking Regulation is a municipal legal instrument; therefore, the process

of formulating itshould be referred to Internal Affairs Minister Regulation No.1 of 2014 on the
Formul ation of Regi onal Legal I mstrumemt s ReQgI
1(15) of the Regional Legal Instrument Regulation stipulateshieaiormulation procedure of a

regional legal instrument (Provincial, Regency or Municipal Regulation) shall congmfing,

drafting, discussin, approval or determination, promulgationdadisseminatiod The most

crucial stages thedrafting process as described by Figure 2.
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Figure 2: Formulation of aregional legal instrument

Article 1{15) of the Internal Affairs Minister
Regulation Mo.1 of 2014 on the Formulation of
Regional Legal Instruments

Dissemination
W Promulgatlcm I

Source: Badan Pemtan Hukum Nasional (BPHN)

| . Approvalf/Determination

Wl

| P;‘Q{clpa'tlcm of Society

The most crucial stage of formulating
a regional legal instrument

The drafting process of a regional legal instrument shall be supplemented by an elucidation and/or

an academic manuscript as required by Article 18 of the Regional Legal Instrument Regulation.

The academic manuscript componeats e compri sed of 6i ntroductic
empirical studies, evaluation and analysis of relevant legislation, philosophical, sociological and
| egal anal ysi s, scope of substances, cl osi
Reguldion does not explain their meanings, but the Appendix of Law No.12 of 2011 on the
Formulation Procedure for Legislation elaborates them as presented by Table 2.

ng

Table 2: Brief description of anacademic manuscript

Introduction | Theoretical | Evaluation | Philosophical, | Scope of Closing

reviews and | and analysis | sociological substance

empirical of relevant and legal

studies legislation analysis

Containing Containing | Containing Philosophical | Containing | Containng
background, | reviews of | studiesof the| analysis relate{ general, conclusion
targets, theoreical relevant the Indonesiar substantive,| and
problem principles, legislation. philosophy sanction ang suggestions.
identification, | studies  off Vertical and| (Pancasila)and| transitional
objectives and social, horizontal Preamble of the provisions.
research political, harmonisation 1945
methods. economic, | of legislation. | Indonesian

and state Constitution.

financial Sociological

implications. analysis relate
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to community
needs.

Legal analysis
relates to lega
issues to form
the new
regulation.

Source: Appendix of Law No.12 of 2011 on the Formulation Procedure for Legislation

The process of drafting a regional regulation may be initiated by the House of Representatives (the
legislative body) or the Regional Govearant (the executive body). Figure No.3 shows the
flowchart of planning andrafting aproposedegional regulation, initiated eithby the legislative

or executive body.

Figure 3: Flowchart of drafting a proposedregional regulation

Government based on

based onits Regional (Title of Draft Regianal ; ! ==
Legizlation Regulation) its Regional Legislation
Program Program

Research Results

Academic Manuscript

Draft Regional Regulation

3

| Discussion |

Proposal of Regional Legislation ]
the Houseof Representatives Program Froposal of theRegional

Source: BadafPembinaan Hukum Nasional (BPHN)

Soekanto (2008argues thathe fulfilment of lawmaking procedures is not the sole factor to
ensure the effective implementation of law. In this regae establishes five factors in his
Effectiveness of Law Theoryyhich has been adopted examine whether thBatam Human
Trafficking Regulation is effective in iimmplementationAccording to this theory, the five factors
in the effective implementation of law are:

1.
2.
3.

4.

The legal substanacaust contain justice, certainty andlity.

Law enforcers must be professional atidical.

Legal facilities and means must be supported by good cegerm, equipment
and adequate finance.

Societymust act to achieve harmoagnong its members.
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5. The legal culture must contain the commotuga of society (e.g. the values
of morality, sustainability, security and order).

RESEARCH AIMS AND ME THODS

Stakeholders in charge of eliminating human trafficking in Batam City argudhthaBatam
Human Trafficking Regulation does not reflect the d¢bods and situation of Batam City as a
destination and transit area for humtsafficking victims.As a result this research particularly
aims to:

1. Find out the causes of the ineffectiveness of the Regulation

2. Examine the ineffective provisions of the Rigion

3. Provide a solutioffor the effective implementation of the Regulation.
To meet these aims, this reseaaclopted a sociegal/empirical research method that considers
law as a social phenomenon with a structural approach (Sap2089. Accordingto Soekanto
(1984), socidegal researcltovers research on the identification of unwritten law and the
implementatiorof law, i.e. the effectiveness and impacts of law. This research specifically focuses
on the effectiveness of lawAt this junction the gbstance of thé8atam Human Trafficking
Regulationis evaluated to determine whethehasmet the legal, sociological and philosophical
requirements.The data used by this researetas primary data, collected through-depth
interviews (Amiruddin, 2004Wignjosoebroto2002).The key stakeholders interviewed for this
research are shown by Table 3.

Table 3: The key stakeholders dealing with human trafficking problems in Batam City

Institutions Roles

Head of Commission IV of the Batam Ci Initiator of the Batam Human Traffickin
House of Rpresentatives Period0092014 | Regulation

Head of t he Wo me n 0 9 Leading sector to eliminate human trafficki
Protection and Family Planning Agency | in Batam City

Batam City

Head of the Legal Depmnent of Batam City In charge of the Regional Legislation Progr
Regional Secretariat of Batam City

Members of the Anti Human Trafficking Tag Task Force to combat human trafficking
Force Batam City

Director of Women a|NGO and activist against human trafficking
of Yayasan Embun Pelangi Batam City

Source: Data compiled by the authors
I n addition to pdatmaalyaa ad saed skey otnldiag yr esear c
compri sed:
1. Primary legal materialg¢authori®d materials) consistingf legislation, official records or
minutes in the making of legislation (Marzuki, 2005). The primary legal materials used by this
research are:
a. LawNo.210of2007th&€ | i mi nati on of Human Traffickin
b. Law No.12 of 2011 on thEormulation Procedure for Legislation
c. Internal Affairs Minister Regulation No.1 of 2014 on the Formulation of Regional
Legal Instruments
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d. Regional Regulation of Riau Islands Province No.12 of 2007 on the Abolition of
Trafficking in Women and Children.

e. Regponal Regulation of Batam City No.5 of 2013 on the Prevention and Handling of
Human Trafficking Victims

f. Academic manuscript of Regional Regulation of Batam City No.5 of 2018hen
Prevention and Handling of Human Trafficking Victims

2. Secondary Il eghilc hmawerra acol |l ected from articl
mat erials on (Marzma B00%) r af f i cki ng
Al | data was anaobmytHeanthbeanstg danoangyisdi squal i tativ

Qualitative research is a type of scientific reskahat aims to seek answers to the questions
avhat 6, 60howd or 0@ butinpaccessed Hovembee 2045he gualitative
approachwas suitable for thisesearchbecause it aims to find answers and provide solutions
pertaining to the inefferteness of the Batam Human Trafficking Regulation.

RESEARCH FINDINGS AND DISCUSSION
Causes of the ineffectiveness of the Batam Human Trafficking Regulation

Article 236 of Law No0.23 of 2014 on Regional Governmert Re gi onal Gover nment
revised he previous Law No0.32 of 2004, stipulates that in order to maintain regional autonomy a
regional regulation may be enacted. Article 240 of the Regional Government Law further states
that a 6 Dr &dgéncy/Municipal RegulatiofRancangan Perdaxan be initited by the
Regency/MunicipaHouse of Representatives or Head of Regency/Municigalitiis provision
givesauthority to the Batam City House of Representatives to initiate the issuanceBaitane

Human Trafficking Regulation.

The process of formulatinthe Batam Human Trafficking Regulation referred to the
statutory formulation requirements established by Article 1(15) of the Regional Legal Instrument
Regulation. The process of issuance of the Regulation has complied with the requirements of
planning,drafting, discussion, approval or determination, promulgadioth disseminatiorilhe
fulfillment of the formalprocess of making the Regulation was also emphasised by the Head of
Batam City House of Representativasd the Head othe Legal Department of &am City
Regional Secretariat in the interviews for this reseadolflaw was found in the process of making
the Regulatioras presentedelow.

1. Planning stageThe Head of Commission IV of Batam City House of Representatives 2009
2014 initiated the Redation, which was endorsed by 7 factions of Commission IV and
subsequently it was included in the Regional Legislation Program.

2. Drafting stage: The Batam City House of Representatives requested that a higher education
institution (academicians) draft @tademic manuscriphcluding a draft for the Municipal
Regulation(Draft Regulation)

3. Discussion stage: The academic manuscript anDridik Regulatior(Rancangan Perdayere
discussed in plenary meetings among the legislative members and subsetjgemtbctitie
body was asketb giveinput regarding th®raft Regulation

4. Approval or determination stage: Theaft Regulatiorwas approved jointly by the Batam
City House of Representatives and the Batam City Mayor. It was subsequently submitted by
the Head of the Batam CityHouse ofRepresentatives to the Batam Ciayor, to be
determined ashe Municipal Regulation of Batam City No.5 of 2013 on fhevention and
Handling ofHuman Trafficking Victims.
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5. Promulgation stagefhe Regulation was promulgatedthe Batam City Gazett&¥ear 2013
Number 5.

6. Dissemination stag&:heDraft Regulationwas disseminated from the planning stage until the
promulgation stage to the Batam City public and relevant stakeholders to provide information
and/a obtain their iput (public opinion)

Although the issuance of the Regulation fulfilled the formality of statutory procedures formulation,

it should be noted that this does not guarantee its effectiveness. The crucial factor to determine the

effectiveness of the Regulatiis its substancelhe Effectiveness of Law Theory prioritises this

factor, among others, to influentee effectiveness of lawlhis Theory submitshat the legal

Ssubstance must contain O0justice, cer tohthent y an
Womends Empower ment, Child Protection and Fam
of the Anti Human Trafficking Task Force and

for Yayasan Embun Pelangi was found that theubstance of thRegulation does not reflect the
conditionsand situatiorof Batam City.

Accordingly, it is imperative to examirteh e R e g achdaniid ntanuécspt because it
was used as a reference to draft the Regulation. Based on the examination, it was revéaded that
manuscript contains many flaws. They,among others:

1. Introduction:

a. The background does not specifically elaborate the trafficking situation and conditions of
Batam City. It lacks statistical information and authoritative references. Instead, the
background merely details the conditicausd situatiorof human trafficking at the national
level.

b. Targets and problemdentification are not clear, nor are th&ypported by adequate data
and references.

c. The objectives do not focus on the human traffickingditionsand situatiorin Batam
City.

d. The research method states that it combined library and field research. However, it is not
clearawvho the respondents were, how the data was collected, what instruments were used
for data collectiod

e. More importanty, the academic manuscript drafted in September 202 not us¢he
Appendix of Law No.12 of 2011 inhe Formulation Procedure for Legislation as a
reference. As a result, the writing structure of the academic manusaijtiated.

2. Theoretical reviz's and empirical studies:

a. Theacademic manuscript contains no theoretical reviews and there is a lack of analysis of
the conceptual reviews.

b. There are no empirical studies on the human traffickomglitions and situatioof Batam
City.

3. Evaluation and amgsis of relevant legislation:

a. The academic manuscript simpilsts 32 pieces of legislation relevantieman trafficking
without making any analyses or examinatiohthem.

b. Regional Regulation of Riau Islands Province No.12 of 2007%he Abolition of he
Trafficking of Women and Children igot listed in the academic manuscript. In faict,
mandates that the regencies and municipalities of Riau Islands Provincea idsmean
Trafficking Regulation.

4. Philosophical, sociological and legal analysis:

a. Philoophical analyses are not included.

www.flepublications.com



AICILS 2015 (OXFORMONFEREN@ROCEEDING 119

b. The sociological analyses do not focus and provide data on human trafficking in Batam
City.

c. Legal analyses are not provided.
5. Scope okubstance:

a. The methods of submittingropositions are unstructured.

b. No results of empirical studies are provided.

c. ltis difficult to connect th@cademiananuscriptindthe Draft Regulation
6. Closing

a. Conclusionsarenot clearly stated.

b. There is no connection between the conclusions and suggestions.

c. Thereis a lack of authoritative sousde the references.

d. The structure of listing the references is incorrect because the regional regulation is listed

before the laws at national level.

The academic manuscript of tRegulationhad to be very specifisecauseunlike other regions
in Indonesia, Batam Citys both a destination and a transit area for human trafficking victims. It
is unfortunate that the manuscript fails to discuss this very significant niaiseobvious that it
isinadequate to be the primary material to draft the Reigul. It was further found that 98 percent
of the 24 articles of the Regulation are identical with those of the Regional Regulation of West
Java Province No.3 of 2008 on tAeevention and Handling of Human Trafficking Victims. Table
4 lists the provisins,which were copied and pasted from the Regional Regulation of West Java

Province.

Table 4: The identical provisions of the Batam Human Trafficking Regulation

and the Regional Regulation of West Java Province

Municipal Regulation of Batam City No.5 o
2013 on the Prevention and Handling of
Human Trafficking Victims

Regional Regulation of West Java Proving
No.3 of 2008 on the Prevention and Handli
of Human Trafficking Victims

Article 1(1),(2),(3),(4)
Article1(16)
Article 1(17)
Article 1(18)
Article 1(19)
Article 1(20)

Article 1(1),(2),(3),(5)
Article 1(14)
Article1(15)
Article 1(16)
Article 1(18)
Article 1(19)

Article 2(@),(b),(c),(d),(e)

Article 2(a),(b),(c),(d),(e)

Article 3(a),(b),(c)

Article 3(),(b),(c)

Article 4(1)(a),(b),(c),(d)
Article 4(4)

Article 4(1)(a),(b),(c),(d)
Article 4(4)

Article 5(1Xa),(b),(c).(d).(e).).(9)
Article 5(2)(a),(b)

Article 5(1)(a),(b),().(d).(e),().(9)
Article 5(2)(a),(©)

Article 7(2)(a),(b).(c).(d).(e).6).(9)

Article 6(1) Article 6(2)
Article 6(2)(a),(b),(c),(d) Article 6(3)(a),(b),(c),(d)
Article 6(3) Article 6(4)
Article 6(4) Article 6(5)
Article 7(1) Article 7(1)

Article 7(2)(a),(b),(c).(d),(e).(f).(9)
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Article 11@)(a),(b),(c),(d).(e).().(9)

Article 12(2)(a),(b).(c).(d).(e).(f).(9)

Article 12(1)(a),(b),(c),(d),(©),(f)

Article 13(1)(a),(b),(c),(d),(e),(f)

Article 13(1)

Article 13@2)(a),(b),(c)
Article 13(3)(a),(b),(c)
Article 14(1)

Article 14@)(a),(b),(c)
Article 14(@3)
Article15(2),(3)
Article 16(1),(2),(3),(4)

Article 15(1)

Article 15(2)(a),(b),(c)
Article 15(3)(a),(b),(c)
Article 16(1)

Article 16(2)(a),(b),(c)
Article 16(3)
Article17(2),(3)
Article 18(1),(2),(3),(4)

Article 17 Article 19
Article 18 Article 20
Article19(1),(2), (3) Article 21(1),(2),(3)
Article 20 Article 22
Article 23 Article 24

Source: Data compiled by the authors
It should be noted that thesuance ofhe Batam Human Trafficking Regulation is mandated
by a higher law, namely Law No.21 of 2007 onthé¢ i mi nat i on of Human Tr
(Human Trafficking Law). This Lawlso mandates that West Java Province issuegional
regulation on human trafficking. Hence, some general provisions from the Human Trafficking Law
must be adopted by these regional regulations. Howekere is specific content deemed
appropriate for ezh area. The specific content for the Human Trafficking Regulation for Batam
City has to be very different from that of thiéest Java Provincial Regulation. This is because
Batam City is not only a destination but also a transit area, whereas West Javeesa sending
areaof human trafficking victims. The failure of the academic manuscrigétail the conditions
and situatiorof BatamCity as a transit area generataglty approaches tthe Draft Regulation.
This was made worse because membetiseoBatam City House of Representatives visited West
Java Province for their compar aRegulaton. #istiudy and
that West Java Provinde considered to be a best practice in preventing and handling human
trafficking victims. Howeveras has been mentioned previously the human trafficking conditions
and situationn Batam City and in West Java Province esepletely different.
The inconsistency between the academic manuscrigharidraft Regulatiobecomesnore

obvious becausthe Draft Regulatiorclearly states in th€onsideratiorSection that Batam City
is a destination and transit area. Yet, this matter is not discussed in the academic manuscript. The
6copy and pasted human t r forsbfiBatdm Qitygstakemlglarsitaa t i o n
combat human trafficking because many provisions of the Regulation cannot be put into practice.
The most criticised provisions are as follows:
1. Provisions,which require recommendation letters to work outsideBatam Ciy, are

contradictedby Consideration Point C of the Regulatiovhich states that Bataqity is a

transit and destination arefor human trafficking. Logically, the requirements of

recommendation letters are not necessary because only sending areaghequiitizens to

get recommendation letters to work outside their areas.
2. Provisions relating to the support for families of human trafficking vicanesinapplicable

because human trafficking victims will be returned to theimetownsand their famikes do

not live in Batam City.
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3. Provisions on dateollection and the monitoring of citizens of Batam City who are willing to
work outside the citgontradict Consideration Point C of the Regulation which emphasises
that Batam city is merely a transit agelstination area.

4. Provisions pertaining to social integration for human traffickingtims are not needed
becauseheywill not live in Batam City.

The contradictory substance of the Batam Human Trafficking Regulatioromgt shovs its

ineffectivenesdut it may lead to misinterpretation. This can happen if, for instance, the social
integration provisions are interpretéal mean that human trafficking victims can be socially
integrated in Batam City. This may allow human trafficking victims to stayata® City instead

of returning to their hometowns. Neverthel ess

Protection and Family Planning Agency of Batam City determine that human trafficking victims

are entitled to stay in the government shelter foraximum of seven (7) day3hey may stay
longer if they need medicahd/or psychological care. Human trafficking victims may stay much
longer in the NGGshelters if they wish to take legal action against their traffickers (Shahrullah,

2010).

Itis clear tatthe6 copy and pasted regulation is not e
has been processed according to the formal statutory procedures. The Effectiveness of Law Theory
points out that the formality of enacting a regulation is not a mererfaotdetermine its
effectiveness. The legal substance plays a more significarfordiee effective implementation
of the regulation. It is unfortunate thatigd wasnot realised when drafting Batam Human
Trafficking Regulation. The flaws the Regulat on 6 s substance were only
about to be implemented. This circumstance occurred because some key stakeholders, such as the
Head of BMWpawermentShild Protection and Family Planning Agency of Batam City,
were not involved or conted during the drafting process of the academic manusdriy.
Director of Women anYaya€am Erhbdrr Pelanfggealde thatheenas i on o
not given acces® get involved duringhe dissemination stage of tBbeaft Regulation Bill even
thoughhe was willing to do s

Solutions for the effectiveimplementation of the BatamHuman Trafficking Regulation

This researcthas found that the problems of the ineffective implementation of Batam Human
Trafficking Regulation are primarily caused by theenf§ in the academic manuscript dhne Draft
Regulationlt is then questioned whether the protection and handling of human trafficking victims
in Batam City has to cease because of the ineffectiveness of the Regulation. In relation to this
condition,thtHead of t he Wo me n 6 Rrotdetionpral Raenilylanmg AgenCyh i | d
of Batam Citysaid, 6The Decision of the Batam City Mayor NKpts. 29/HK/I/2010 on the
Establishment of aTask Force for the Elimination of Human Traffickin@hild Sexual
Exploitation and the Batam City Action Plans were still being used until 2015 to handle human
trafficking victims, due to the ineffectiveness of the Batam Humaificking Regulation A
similar approach has been taken by Members of the Anti Human TraffickskgFiaice and the
Director of Women anYyasahEnbuhPean@hey afe ofehe @mioni on o 1
that, &ince theBatamHuman Trafficking Regulation cannot be effectively implemented, task
forces and NGOQare left to handle human traffickimictims without reference to the Regulation

In the absencef a suitable Regulation, relevant stakeholders still continue to combat human
trafficking by using the other legal instrument, namely the Decision of the Batam City Mayor. This
approach is nagntirely correct from a legal perspective because the Decision wamtarged
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for the period of 20142014. It can also be argued that only some provisions of the Regulation

cannot be implemented effectively. Consequently, provisions regarding budgeffiincking task

forces and regional action plans can still be effective for Batigyntherefore, theghould remain

intact in the Regulation.

To fill the lacunas in the Batam Human Trafficking Regulation, it is proposed that
stakeholders from the legjative and executive bodies should evaluate the Regulation and list all
aspects relevant to the conditions and situation of Batam City as a transit and destination area. The
aspects should cover the facilities for human trafficking victimisch as meditacare,
psychosocial treatment, sdfeuses and the process of returning the victims to their hometowns.
The evaluation results could be used as a reference for the Batam City Mayor to issue a Batam
City MayoralRegulationon the Regional ActiofPlan 20152020. This Action Plan could be used
by all stakeholders as a guideline and reference to deal with the human trafficking problems in
Batam City.

Alternatively, it is proposed that the ineffective provisionthefBatam Human Trafficking
Regulation, suchsathose relating to the requirements of recommendation letters to work outside
of Batam City, the support for families of human trafficking victims, data collection and the
monitoring of citizens who are willing to work outside theéyCandsocial integréon for human
trafficking victims, should be revised. If this proposal is to be accepted, then several improvements
should be made, namely:

1. Comprehensive research needs to be conducted to support the drafting of the academic
manuscript andhe Draft Reglation if the Batam Human Trafficking Regulation is to be
revised.

2. The academic manuscript atite Draft Regulatiorshould be synchronised and harmonised.

In this respect, the Legal DepartmenttigBatam City Regional Secretariaeds t@stablish
Stardard Operational Procedures (SOP)tfos to happen.

3. The Draft Regulation needs to be harmonised with other laws and regulations relevant to
human trafficking at both the national and regional level.

4. All relevant stakeholders and the public should becmwaved at the dissemination staige
order to gain actual data and input regarding the conditions and situation of human trafficking
in Batam City.

It is important to note thah merely weldrafted regulation cannot guarantee its effective

implementatio. Other factors stated by thdfectiveness of Law Theompust support it. Hence,

the Revised Batam Human Trafficking Regulation should be supported by professional law

enforcers, good legal facilities, and a4aictive society whose legal culture aimgtomnbat human

trafficking. In addition, the Batam City House of Representatives should also be praactive
carrying out its monitoring function to examine the effective implementation of the revised

Regulation. In brief, this proposed solution is deseubby Figure 4.
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Figure 4: The mechanisms of revising Batam Human Trafficking Regulation
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CONCLUSIONS AND IMPL ICATIONS

Batam City Governmerttas implementetflunicipal Regulation of Batamity No.5 of 2013 on

the Prevention and Handling of Human Trafficking VictinYse stakeholders claim that the

Regulation cannot be effectively implemented because its substance does not reflect the conditions

and situation of Batam City as a destinatiow &ransit area of human trafficking victindfter

examining the documents used to draft the Regulation, it is concluded that:

1. The causes of the ineffective implementation of the Regulation are derived from the failure of
the academic manuscript to detaié conditions and situation of Batam City as a transit area.
This flaw has led to the drafting of inappropriate provisions foDifedt Regulation.

2. The Draft Regulations not consistent with the academic manuscript because most of the
provisions wereopied and pasted from those of the West Java Regional Regulation on Human
Trafficking.

Two solutions are proposed to fillelacunas of the Regulation. In the short run, the Batam City

Mayor should issue a regional action plan against human trafficking0fL52020 that can be

used as a guideline by stakeholders. In the long run, the ineffective provisions of the Regulation

need to be revised.
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DEEPENING PUBLIC TRU ST AND CONFIDENCE IN JUSTICE DELIVERY - THE
CASE OF GHANA

MS. DIANA ASONABA DAPAAH?

ABSTRACT

This paer argues that deepening public trust and confidence in any justice delivery system and
for that matter Ghana is a collective responsibility of varying stakeholders with the public itself
whose confidence is desired playing no mean role in justice deliVarious stakeholders have
varying roles to play which dovetail i nt o e:
stakeholders within the justice delivery system of Ghana, Part Il discusses how the actions and
inactions of the identified stakeholde@ntribute to eroding public trust and confidence in justice
delivery, Part Ill makes recommendations in respect of the identified stakeholders and how they
can contribute to enhancing the public trust and confidence in the justice delivery system. This
paper concludes that the judiciary is not the sole cause of judicial corruption in Ghana nor does it
bear sole responsibility to assess and ensure its own competence and integrity. Much is dependent
on the general public as a whole in deepening their owfidsmce and trust in justice delivery in
Ghana.

Key words: judiciary, corruption, justice, confidence, integrity, trust.

INTRODUCTION 2

The judiciary of Ghana came under tremendous condemnation and scrutiny after the Tiger PI
judicial corruption scaral in 2015 where the ace investigative journalist, Anas Aremeyaw Anas,
posing as a litigant and through various video and audio recordings exposed abotuhirty
judges and over 80 staff of the judiciary allegedly taking various forms of bribes toaroiser

their work. The release of the videos by the ace journalist culminated in a heated discussion on the
integrity of judges and the justice delivery system of Ghana. Indeed, the judiciary suffered and
continues to suffer continuous scrutiny as a resiuthe scandal. As a result of the allegations,
various proceedings have been initiated by the President and by the Chief Justice of Ghana
respectively in accordance with the Constitution of Ghana. The scandal has brought the judiciary
under much scrutinwith a general public call to redeem the image of the judiciary, deepen public
trust and confidence in justice delivery in Ghana.

Allegations and/or evidence of a corrupt justice delivery system are neither new nor peculiar
to Ghana. On the assertion tleatruption generally and for that matter a corrupt justice delivery
system, is not new, renowned corruption scholar Robert Klitgaard argues that corruption is as old
as organized human life and as old as the government.ifBeites of corrupt practiseamong
people in a justice delivery role can be found in religt@ml traditional books. On the assertion

1 Ms. Asonaba Dapaah, a Ghanaian national, is a lecturer at the FatculiyvpGhana Institute of Management and Public
Administration (GIMPA). She holds an LLB from Ghana and an LLM from Fordham Law School. Ms. Dapaah is admitted to both
the Ghana and New York bar. Emaiadapaah@gimpa.edu.gh/dadapaah@gmail.com

2 An older version of this paper was presented atth& 8 n u a | Chief Justiceds Forum in Ghana
K| itgaard, Robert, fAControlling Corruptiono(1988)

41 Samuel 2:1247; 2 Peter 2: 19
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that corruption is not peculiar to Ghana, corruption within the justice delivery system has bedeviled
individuals all over the world asithasmath s and continents. Transpar
corruption perception index showed varying perceptions of corruption within the public sector of
Bhutan to Botswana to USA to UK to Ghana. Similar index by the Ghana chapter of Transparency
Internation§ Ghana Integrity Initiativg are available with respect to the level of corruption within
the justice delivery system of Ghana. By enumerating these instances of corruption in other
jurisdictions, 1 do not in any way suggest that Ghana is in good cgmpan

A further follow up on corruption in various jurisdictions will rather indicate that, for serious
and effective democratic countries, there is a continuing and high sense of commitment to a
collective responsibility to eradicating corruption within fnéblic sector and more particularly
within the justice delivery system. It is trite knowledge the endemic effect of corruption within the
various sectors of every state, from the breakdown of rule of law, to environmental degradation,
to mob justice, to leakdown of the health, education and energy sectors just to mention a few.

Discussion on corruption in justice delivery continues to be the focus of recent international
discussion trends. At the 2015 International Bar Association conference which smekipl
September, the report of the International B ¢
extensive work on justice versus corruption. While the report focused on Cambodia, with the title,
AJustice versus Corruptihnce, o€hdlhleenoguedsi cti@ar tyh:
careful reading showed that the report focused on a rebuilding and rebranding of the justice
delivery system in Cambodia by all stakeholders to build and deepen public trust and confidence
in the system. The report, esally the recommendations, reflects my personal thoughts on
deepening public trust and confidence in justice delivery in Ghana.

My paper is in four parts. Part 1 seeks to identify the relevant stakeholders within the justice
delivery system in Ghana. R& considers the various ways in which the actions and inactions of
these stakeholders diminish or erode public trust and confidence in justice delivery. Part 3 covers
my recommendations in respect of the identified stakeholders on how to deepenrpsbiad
confidence in justice delivery while Part 4 covers my conclusion which is captured in the avid

messagebat ri ck Keul eers, who is Director/ Chief ¢
Peacebuilding Team in the Bureau for Policy and PrograSumpeort.
PART 1

Who are the stakeholders within the justice delivery framework of Ghana?

A simple answer to this question, in whatever jurisdiction, is everyone. For purposes of
particularizing the stakeholders and their specific roles, | have identifeestakeholders within

the justice delivery system of every jurisdiction, and Ghana is no exception, to be members of the
bench (made up of judges and magistrates), members of the bar association, in the case of Ghana,
the Ghana Bar Association, Membefshe Judicial Service Staff Association of Ghana(JUSSAG)

made up of court officers like clerks, bailiffs, interpreters and so on, prosecutors from both the
Attorney General s department and the Police
pubiic.

5 Ghana ranked!in Africa in the 2015 Corruption Perception index.
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PART 2
Members of the bench

While the recent Anas scandal in Ghana which exposed, through secret camera recordings,
significant amount of corrupt practices among some judges and court officers in Ghana is not the
focus of my paper, | concede that teeent scandal follows up on numerous perceptions harboured

in the past to confirm that the perception is not only perception but that some of our judges and
magistrates are unfortunately corrupt. | hasten to add that, the Anas exposé also underszored in n
trivial measure, perhaps even the highest measure, the fact that there are gallant, honourable and
conscientious judges and magistrates discharging their sworn duties to admiration. My research,
from experience and interviews of identified court usess, identified the following ways by
which the actions and inactions of judges and
and confidence in justice delivery;

A Growing misconception of the role of judges and magistrates by themselves and the gene
public that judges are Aownerso instead of
from the people NOT judges as found in Article 125 of the 1992 Constitution of Ghana.
Judges are only to administer justice on behalf of the people. Phrasessucii My cour t
Al have the power... 0 may be misnomers dep
Justice and for that matter judicial power emanates from the people and is administered on
behalf of the people by the Judiciary;

Collusion with court kerks, officers and lawyers to obscure justice;

Inefficiency leading to delays in justice delivery, leaving rooms for speculation by the
public and manipulation of the system by court clerks, bailiffs et cetera.

Incessant adjournments of cases and ladase management eroding the public trust and
confidence in the efficiency of the justice delivery system.

Delayed and porous judgments leaving room for speculations that judges have been
compromised,;

Sense of entitlement; extortion from the public; dgmi postures. In this regard, the
unreported decision of the Supreme CouAdomako Anane v Nana Owusu Agyeman and

7 other§, speaking through her Ladyship the Chief Justice of Ghana, Justice Georgina
Theodora Wood, could not have been more appositthelreferenced case, her Ladyship
underscored the fact that access to justice ( and may | add, eweeipefficient and
effective justice) is a right not a privilege or courtesy or favour;

Intimidation, bullying, lack of professionalism by judges andgistrates in handling
lawyers and/or clients impact negatively on justice delivery; as much as

Lack of control of court/ no idea of progress of court dockets, case proceedings do;
Off-kilter optimum judicial standards coupled with lack of industryesaietrayal to justice
delivery and invariably a betrayal of the good people of Ghana;

Within the judicial service, Proceedings related to appointment and discipline of judges, in
my humbl e opinion are fAshrouded subjectvecr ecy
and objective impartiality undermines justice delivery.

o Do Do oo

o oo Do

6 Supreme Court decision, Civil Appeal No. J4/42/2013

ISBN: 9781-91118504-8 (Online) © 2016 The Author |[AICILR016 © 2016 FLE Learning



3RD ACADEMIC INTERNDNAL CONFERENGENITERDISCIPLINARGAL STUDI[1 128

Court officers

As mostly the first people the general public come into contact with in accessing the courts, court
clerks, baliliffs, interpreters, typists and other court officers havenaortant role to play in
deepening public trust and confidence in justice delivery. The various ways by which their actions
and inactions may erode and/or diminish the public trust and confidence are identified thus:

Lack of meritocracy in appointment;

Collusion with other stakeholders to hide, destroy evidence and generally manipulate the
system;

Lack of professionalism;

Initiators and agents of corrupt practices;

Taking on excessively powerful role in the court are how the actions and inactionstof cour
officials erode public trust and confidence in justice delivery. The semblance and
manifestation of demgod attitudes tend to impact justice delivery negatively in the eyes
of the public.

To o o Do To

Members of the Ghana Bar Association

My own colleagues at theaB play a role in eroding public trust and confidence in the judiciary. |
have identified the following roles from my colleagues and the bar as a body as:

A Superciliousness or haughtiness and lack of professionalism in relating to the bench, court
officials and clients impact negatively on justice delivery as well as;

A Collusion with court officials and judges to manipulate the system:

A Unethical and cunning manoeuvres in court to the knowledge of clients. For such a lawyer,
his previous haughty approach ttte bench and other officials will only feed into the
perception of his client or the other party and/or his lawyer that the judge or magistrate has
been compromised. While we cannot use perception as a measuring standard to an efficient
justice delivery gstem, | daresay we cannot equally feed into the perception;

A The unfortunate abandonment efvdy duties of lawyers, these 4way duties: duty to court,
duty to client, duty to profession and duty to the public appear to be lost on some of my
colleagues unfdunately.

A Lax Committees of the Bar: mainly the Monitoring and Evaluation Committee charged
with monitoring the general performance of judges and magistrates to make requisite
recommendations, the Disciplinary Committee and the Legal Outreach Committee.

Prosecutors

Prosecutor s, both from the AG6s Department an
trust and confidence in justice delivery when they do the following:

A Collude intentionally or unintentionally to delay proceedings

A Take a lackadaisal approach to prosecute and hide relevant evidence

A Inefficiently and unprofessionally handle cases

A Lack of consistent training and retraining by police prosecutors in particular betray any

public trust and confidence in the judiciary.

Parliament is aelevant stakeholder whose role in justice delivery cannot be overemphasised.
Regarding Parliament, reference is made to the penalties for corruption generally in Ghana. Section
239 of Criminal and Other Offences Act 1960, Act 29 classifies corruptiommésdameanour. |
am aware of the provisions of Section 35 of the Courts Act 1993, Act 459 as amended which reads:
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AWhere a person is charged with an offence
the commission of which has caused economic loss) bardamage to the State or any
State agency, the accused may inform the prosecutor whether the accused admits the
offence and is willing to offer compensation or make restitution and reparation for the loss,
harm or damage caused. 0
| am aware of a similaprovision in the Financial Administration Act passed in 2003, Act in
Section 69.

These statutory provisions notwithstanding, it is my humble submission that our laws focus
on fines and custodial punishments without recovery by the State of the illegafrgan corrupt
practices. In this regard, | wish to respectfully make reference to the Malaysia@dkniption
Commission Act 2009, Part IV on Offences and Penalties which inEinds five times the sum
or value of the gratification. It leaves no rom for persons convicted of corruption to serve their
sentence and later come back to enjoy their booty.

Government

The government of Ghana plays no mean role in either eroding or deepening public trust and
confidence in justice judiciary. How does govaent cause this erosion? Through
A Pressurepolitical and financial. Coercion and manipulation of judges and other court
actors
A Moot endorsements/ Lack of meritocracy in the appointment and promotion of judges

The Public

Much as the title of my paper suggethat trust and confidence in justice delivery is to be deepened
for the benefit of the public, my position is that the public itself plays no mean role in deepening
public trust and confidence in justice delivery. The public itself contribute to diseoarof trust

and confidence in justice delivery by:

A Being nonchalant and/ or unresponsive to the justice delivery framework. Lack of strong
civic sense of duty contributes to an 1 neff
It is my humble subrsision that there ought to be a general overhaul in the thinking of the
public as regards the justice delivery system by. The public ought to know that justice
emanates from them; they ought not to buy justice, they must themselves do justice and
avoid feedhg into corrupt practices either as instigators or givers.

A The public ought to Aownd the process, tak
delivery system, rather than engage in whispers on the sidelines, be it on founded or
unfounded allegains of a corrupt justice delivery system. Congruent to my proposal for
transparency within the appointment, elevation and promotion procedures of judges and
magistrates, a responsive public will assist in the process where they approach and access
the reaiisite bodies and individuals with founded complaints, petition or recommendation
all with a view to sanitising the justice delivery system. The role of the public itself in
deepening public trust and confidence in justice delivery, | must respectfulhyasiag, is
as invaluable as is needed.

7 Under this Section, a person adversely affected by an audit report may accept liability and offer to pay compensation or make
rest tution. The Section titled ACompensation and Reparationo a
choice, at the election of the affected person.
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PART 3
RECOMMENDATIONS

Members of the bench

With respect to our honourable judges and magistrates and how their actions and inactions erode

or diminish the public trust and confidence in justice delivery, | woudtenrecommendations

follows:

A A general sensitisation and selfaluation of our judges and magistrates on their roles as
gatekeepers of rule of | aw, fAdnagents of the
A Fulfilment of utmost responsibility asustodians of rule of law and justice by ensuring
personal integrity, procedural integrity and access to justice. In this regard, personal and
process integrity is key and all judges and magistrates must conscientise themselves to
uphold the tenets of ingeity in their work.

Efficient use of case management to leave no room for delays, speculation and

manipulation of the system

Respecting professional boundaries in dealing with court officials, prosecutors, lawyers

and the public.

Exercising high sensef commitment to fundamental human rights especially access to

justice by accused persons, the marginalised and the poor in society.

Technology compliance to ease the loads of the court, deliver swift justice leaving no room

for manual manipulation of edence, proceedings and general justice delivery by court

officials.

A Further, the process of appointment of judges must undergo rigorous scrutiny based on
merit and high proven character involving the public. Publication of details of proposed
magistratesind judges to elicit factual evidence of corrupt and unscrupulous behaviours of
person seeking appointment to the bench is highly essential if public trust and confidence
in justice delivery is to be deepened.

A A Self- appraisal system during the tenurguafges and magistrates. By this safipraisal
system, which is found in most academic institutions, an obligation should be placed on
judges and magistrates every three years to undergo a self appraisal to substantiate their
elevation based on merit aimdegrity. The seHappraisal document must form significant
part of the considerations for promotion. | am aware that by the current systems, judges
and magistrates submit returns on judgments delivered within the month to show
efficiency. | propose thdieyond these monthly returns which go to the root of hard work,
the selfappraisal should focus on the integrity of the judge or magistrate, confirming that
within the period of the proposed 3 years, she has not compromised her values nor
undermined the gtice delivery system.

A A rigorous and transparent working of disciplinary proceedings for stated misbehaviour.
Again, Complaint procedures against judges and magistrates should be publicised and
made easily accessible available to the public.

A Finally, acall on our honourable judges and magistrates to commit to hard work,
scholarship and industry to vindicate their positions. Incidental to this, the recent increase
in graduate studies among judges and magistrates through the efforts of the Lady Chief
Justce is highly commended.

o Do Do Do
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Court officers

| make the following recommendations as regards court clerks, bailiffs, officers accordingly;
A Certain, exact, transparent and responsive disciplinary sanctions for recalcitrant officials
A Professional training ane@training on their duties.
A Meritocracy: rigorous selection process prior to appointment.
A Rigorous appraisal system to prune out bottlenecks

Members of the bar

My recommendation as regards lawyers and the bar in deepening public trust and confidence in
the judiciary are as follows:

A Increased Continuingegal Education and Professional Development for lawyers

A A call to my colleagues to exercise utmost respect and professionalism for the bench, court
officials and the public

A A revisit to duty: our 4 foldduty? and our general commitment to serve as guards of a
transparent and accessible justice delivery system.

A Active Monitoring and Evaluation Committee. A Replica IBA Judicial Integrity Initiative
Survey in conjunction with Judicial Council is recommexidwhich is a survey of general
assessment of the judicial system.

A Responsive Disciplinary Committee of the B
from the ideal justice delivery system and bringing the system into disrepute. Certainty,
transparencynd publication of disciplinary sanctions to the public to serve as deterrence
and deepen public trust and confidence in justice delivery.

A Finally, an appeal to the Legal Outreach committee of the bar to play their designated role
in reaching out to theyblic on their civic rights and duties particularly in relation to justice
delivery.

Prosecutors

As curative and preventive measures, our prosecutors can deepen public trust and confidence in
justice delivery through the following:
Where certain, exactftanspar ent and responsive discip
prosecutors.
A Through vigorous Professional training and retraining
A Meritocracy: rigorous selection process especially of Police prosecutors prior to
appointment.
A Rigorous appraisal systemeune out bottlenecks

Parliament

As regards Parliament, the following recommendations are proposed:
A Amendment of law on corruption with higher deterrence basis in mind. With this | propose
a Replica of the Malaysian ArGorruption Commission Act whiclalso focuses on
recovery of value or gratification.

8 Ghana Bar Association, Code of Ethics
9 http://www.ibanet.org/Legal_Projects_Team/judicialintegrityinitiative.aspx
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A Responsive and rigorous approach to the appointment procedures of judges i.e. the need to
avoid politically influenced endorsement of proposed appointments to the bench without
consideration of merit.

Government

As a rebuilding, reenergising proposal, | would urge government to do more to show a general
strong commitment to eroding corruption generally and particularly within the justice delivery
system of Ghana by:
A Committing strongly to cease polisit manipulation of judges and magistrates, court
officials, lawyers and other court users
A Exhibition of a high sense, support and actualisation of an accessible, efficient, effective
and corruptfree justice delivery system through, among other thingsbast Legal Aid
Scheme.
Creation of awareness and education of public on the workings of the justice delivery
system.
A Anti-corruption Day: Day of retrospection and introspection of our achievements and
shortcomings generally as a nation and particulaitlgin the justice delivery system.
A Set up of an AntCorruption Commission, similar to Kenya, charged with a specific duty
to identify and erode corruption within all sectors, both private and public, with
investigative and prosecutorial functions.

PART 4
CONCLUSION

| wish to reiterate the point that deepening public trust and confidence in justice delivery is the
collective responsibility of all citizens and foreigners within Ghana. By my presentation, | have
sought to provoke reflections and discussionsthe theme. | am sure through the pragmatic,
monitored and collective interventions suggested by this paper, the public trust and confidence in
justice delivery in Ghana would be enhanced and sustained.
As rightly pointed out byPatrick Keuleer,
ATeh message is simple: ATaking back what w
responsibilityo. It is the responsibility
of the private sector and the media, the general public, and of the youtmuwshplay a
pivotal role in seeing this agenda through so that their future is built on solid and honest
foundations. | encourage all readers to stand up and join forces to break the corruption
chain... As the UN Secretary General Baankoon said inhismms s a g e , 6t his i s
come together for global fairness and equity. The world and its people can no longer afford,
nor tolerate corruption. o
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THE NIGERIAN ARMY VE RSUS THE ISLAMIC M OVEMENT OF NIGERIA ( IMN;
SHIITES): IS THIS AN OTHER BOKO HARAM STO RY?

MR. SOLOMON TIMOTHY ANJIDE!

ABSTRACT

From 2009 tdhepr esent date, Nigeriads security, and s
both nationally and internationally, particuladye to the existing violent and rebellious activities

of theBoko Haram radical Islamisand the upsurge of the Biafra separatist movement. This paper
focuses on the December 12th extrdicial killing of members of the Islamic Movement of

Nigeria (IMN) by the Nigerian Armywhich hasprovokedreactions within Nigeria and the
international milieudrom religious and human rights groups, and other countries. The IMN is an
Iraniansponsored Shiite movement in Nigeria which in peeiod from the 180sto the1990s

had several violent confrontations with the Nigerian security forces. Moreover, the IMN is also
known for its decades o&dicaltheologicalstancewithin Nigeria. This paper seeks to explain how

a mix of history, ideology, Islamic schisand grievances can motivate the IMN &ngage in

violence as a resistant/revivalist movement. | conclude that the failure of the Nigerian government

to resolve the IM grievances may lead the emergence of another violent movemdrdlso
concludethat the extrgudicial killing of IMN members by the Nigerian Army has further shown

the culture of/iolating thehuman rights of dissident groutieat exists withirthe Nigerian security
forcesand in doing so makgarticular reference to the killing of theader oBBoko Haramwhich
escalated#@tmovement 6s campaign of violence. From a
contribute to thestudy of political violence particularly in regard tothe neglected role of
governmental agencies the extrajudicial killing and torture of individual(s)which lead to

violent extremism within groups.

Keywords: Nigeria, Shiite, violent extremism, Boko Haram, and ejudicial killing

INTRODUCTION

Nigeriads security chall enges bhsafrie, paricalaslyne a t
with the violent activities of Boko Haram terrorists and the resurgence of the Biafran secessionist
movement, otherwise known as the Indigenous People of Biafra (IPOB). The recent killing of
Shiites by the Nigerian Army, in Decem®#015, highlights another security threat that might be
added to the existing security challenges faced by Nigeria. This is because the IMN, which has in
the past been a radical movement, had been subject to a series of human rights abuses, in 2009,
2014and, 2015.

The majority of scholars who have focused on Boko Haram argue that theueitral
killing of the founder of Boko Haram led to the escalation of the movement (Agbiboa, 2013;
Maianguwa 2013). In recent months (2015/2016), the arrest anddtergion without trial of the
leader of IPOB has generated extensive protest by his supporters within Nigeria and Nigerian
embassies abroad. It is notable that most radical or dissident groups in Nigeria tend to mobilise
towards, and justify, their goalsyldeveraging their identity, religion, ethnicity and political
inclinations. Moreover, their radicalism is further escalated, and motivated, by a claim regarding
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social injustice and various human rights abuse by the institutions of the state, parttbelarly
security agencies, with the military often being accused of such abuses.

Al t hough the Nigerian military and the <co
successful record in terms global peacekeeping (Hamman et al. 2014), one of their major
weakneses is gross human rights abuse. Specific examples include Liberia and Sierra Leone
(Miller 1999). This weakness is also evident locally: dissident groups are being subjected to
disproportional use of force and, in some cases, innocent people are cabghveen the
violence. Examples include the Odi (Ibekwe 2013) and Zaki biam (Onishi 2013) massacres.

The Nigerian government has also shown some weaknesses in regard to its ability to
efficiently resolve internal conflicts. Some of its key decisions dveryears have formed the
narratives that justify the emergence or upsurge of rebelling groups. The death sentence of Ken
Sarewiwa and his cohort, who were activists agitating against environmental degradation and
abject poverty in the cilich Niger Deltaregion of Nigeria in 1995 (BBC 1995), is always part of
the narrative for the reawakening of militant activities in the region. Nigeria's style of fighting
radical groups has chiefly involved the use of conventional force, as opposed to the use of
prevenive diplomacy or the countering of the narratives regarding why people engage in violent
extremism. This changed in 2014, with the introduction of the National Counterterrorism Strategy
(NACTEST). NACTEST not only refers to the use of intelligence initjie figainst terrorism but
it also refers to counteriolent extremism (CVE) (Premium Times 2014). Accordingly, the
Nigerian government, in collaboration with international agencies, and religious and traditional
institutions, has embarked on executing@es aimed at countering the narrative regarding why
people become extremely violent. {Padicalisation programmes have been initiated in prisons,
which are seen as major incubators of extremism. Religious leaders have also been used in
countering narrafies about radical ideology(ibid.) and the issue of the increase in abject poverty
has also been considered as one of the causes and motivations of violent extremism (ibid.). CVE
iSs a contemporary concept or practice relating to terrorism and violentatofiiie extant
literature on CVE mostly focus on ideology, poverty and lack of education as causes of
radicalism. However, the role of exfuadicial killings and state torture are often neglected in
accounting for the rise and motivation of violent greSchmid 2013). This is also applicable in
the case of Nigeria, where the state often undermines itself by engaging in human rights abuses
that are capable of triggering organised violence byssate groups, which are volatile due to
their ideologiesgrievances, seiihterest, and ethnic chauvinism.

It is important to note that Boko Haram is a clear example of the unintended consequences
of the role of the state in relation to the strategic use of violence by groups. Hence this paper seeks
to answer th following questions:

How did the IMN emerge?

Has the Nigerian Army violated the human rights of the IMN, and how?

What are the grievances of the IMN?

Will the IMN become a violent group like Boko Haram?

Will the killing of members of the IMN cause secsarclashes in Northern Nigeria?

RISE OF THE IMN, ISL AMIC SCHISM AND STAT E CONFRONTATION

The birth of the IMN can be traced to the division of the Muslim Brotherhood movement of Nigeria
(Loimeier 2012). This movement, which was headed bydkizaky, sphtered into the Izala
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movement and the IMN. This division was caused by a dispute between the leadership of the
movement and by contact of-Eakzaky with keylranian Shiite leaders (ibid.).

The Izala movement is a Salafist movement sponsored by Saunia A@lobal Security). It
is the largest Salafist movement in the world, known for its wide evangelism of orthodox Islam
within and across Nigeria, and also in Cameroon, Chad, and Niger. From a theological perspective,
it rejects innovations in Islam and bitterly opposed to the Shiites and Sufi forms of Islam
(Loimeier 2012). Over the years, the Izala movement had been plagued by internal conflict as a
result of leadership crises, generational conflict between new and old scholars, and conflicting
doctrinal interpretations (Loimeier 2012). This infighting has led to its fragmentation into several
groups (Loimeier 2012) that are undocumented. Notably, Boko Haram is also part of these
fragmentationgLoimeier 2012), It is, however, important to note tlmtla does not share the
same radical ideology as that espoused by Boko Haram.

The new IMN movement emerged as a Shiite group under the leadershyZaitzaky
(Global Security). The movement is highly influenced by the individual leadership of itsdeader
In other words, EFakzaky enjoys a cultke following among his Shiite members (Bahhmed
2015). He is the spiritual leader of the movemerZ Bk zaky s home town i s
city in Kaduna state in Northern Nigeria. This is the headqsadethe movement, where the
Shiite spiritual centreHusainiyyah Bagiyyatullahis located closetoElZak zaky 6s house
IMN has several branches spread across Nigeria, particularly in Northern Nigeria (IMN Website).

The Shiite and Sunni divide thakists in the Middle East also extends to Nigeria, where
most Sunnioriented sects receive funding and moral support from Saudi Arabia, while the Shiite
movement has the strong backing and support of the Iranian government, particularly in recent
time. TheSunni Muslims are the most populated Muslims, followed by the Baifiga) and the
Shiite, who are a growing population ((BaBhmed 2015). It is important to point out that the
Shiite in Nigeria are criticised not only by the Sunni (their major sjitoeit also by Sufi sects. In
a widely circulated audio broadcast Sheikh Dahiru Bauchi, a senior Sufi cleric, criticised the Shiite
creed as wuislamic (Bauchi 2015). The major criticism raised by those antagonistic to the Shiite
branch of Islam is that éhShiite do not respect Aisha, the wife of Prophet Mohammed and, as
well as his companions; Umar and Abubakar (Bauchi 2015). However, the major argument raised
by certain Sunni§ particularly the Izala movemeiitagainst the Shiite is that they are major
facilitators of innovations in Islam (Nigerian Watch 2014). These theological arguments have over
the years given rise to mutual suspicion. WhileZgkzaky and his followers are seen as
potentiallyviolent group due teheir historyof violent campaign ElZakzaky, on the other side,
has accused the Sunnis of plans to attack him and his followers-ABated 2015).

Apart from this agewld divide, EtZakzaky has been involved in several violent
confrontations with Nigerian security agents. His violaativities marked the introduction of
Islamic radicalism in postolonial Nigeria. His activities were aimed at establishing an Islamic
state in Nigeria. This quest was inspired by the success of the 1979 Iranian revolution (Isa 2010),
which coincided withthe debate between capitalism and socialism (Global Security). His
worldview is anchored in a rejection of Western secularism. Hence, he rejected the secular nature
of the Nigerian state and has seen it as alslamic system. This led to numerous confagions
with the Nigerian security forces, which saw him imprisoned in nine different prisons (Isa 2010).
Given the history of these facdfs, Sheikh Kabiru Gombe, a senior and revered Izala cleric sees
Shiites clashes with successful governments asam@ ol distort any Muslirled government,
claiming that there has never been any Shiite attack against a CHesdtigovernment (Gombe
2016).
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With the advent of democracy in Nigeria after three decades of military ruEgkZhky
was released and Ahmedakhrfi the former governor of Kaduna state-omied him into
government by appointing him as a Special Adviser (12097) (Isa 2010). Since then he has
remained peaceful. His peaceful approach;lantiel stand and solidarity with Palestine, as well
as hs antiBoko Haram stand, gained him more support (Babmed 2015). Iran helped him to
established a more organised system of Shiite evangelism, which saw him establish schools and
charity organisation for the members of the IMN. Some members of the tivi¢ drom the
margins of the society (ibid.).

The growing number of Shiites in Nigeria is remarkably noticeable given their series of
rituals. Their festive or spiritual events, suclha®udsday, Arba'een, and Maulud Nabiy, involve
long processions (IMNwvebsite). These events have caused trafficjdogs and have made
movement for people within Zaria city, difficult due to the high number of Shiite involved in the
processions (Gumi 2015). This has caused difficulties for the indigenes of Zaria. Modeovey,
these events even influential citizens have been forced to wait for such processions to pass, or have
had to find a way out of the area. A former governor of Kaduna state, during a visit to Gyallesu,
had to leave his convoy and walk on foot to vehlee was going (Zaria 2015). It is fair to say that
all religions in Nigeria are guilty of causing public nuisance by way of blocking roads during
religious functions or placing their worship centres in residential areas and using disturbing
loudspeakergdowever, the Shiite procession causes particular difficulties for indigernésia
(ibid).
ZARIA MASSACRE AND | TS AFTERMATH

The Zaria Massacre occurred in two phase: one in 2014 and one 2015. Before these events there
was a clash in 2009 between the police and Shiite individuals, in which four Shiite were killed
during an Al Quds processidislamic Human Rights Commission (IHRC) Report 2014). On July
2014, during a similar Al Quds procession, the Army killed 33 Shiitedding three of El
Zakzaky's sons. He claimed that his children and some others were taken by the military and
tortured to death. Several human rights organisations, both local and international, including
IHRC, condemned the Nigerian Army for gross lamrights violations. The Nigerian military
constituted an investigative panel but its reports were not released to the public. After the event
Sheikh Ahmed Gumi, son of the veteran leader of the 1zala movement, wrote a lettBaka &ty

offering him candolences for the deaths of his children and the members of his organisation, and
at the same time blaming him for his “lgtamic practices" (Ejiofor 2015). Gumi stated that El
Zakzaky's actives were against the tenets of Islam and caused sufferingdorthed ilteducated
people, and that what happened to him was due to thedslanmc" activities.

On 27th 2015 Boko Haram was reported to have attacked a procession of Shiites on the
outskirts of Kano, a city close to Zaria.-Ehkzaky suggestethat it was not Boko Haram that
carried out the attack, saying it was an "imaginary Boko Haram" (Lere 2015). This statement,
Gumi's letter and, the previous killings of members of his group suggest that the Shiites suspect a
conspiracy between other Muslgnoups and the institutions of the government.

Given the chronology of events, the 12th December 2015 killing of Shiite individuals
attracted wide local and international reactions and highlighted a turning point that may cause
increased security problenfigr Nigeria. The event started during the traditional procession of
Shiites around their spiritual centre in Gyallesu Zaria. The procession clashed with the convoy of
the Nigerian Chief of Army Staff (COAS). The scene degenerated into a situation intivaich
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Army fired bullets at the Shiite group and proceeded to invade their spiritual centre. It is not clear
who instigated the violence: both the Army and the Shiites have accused each other. The Army
accused the Shiites of attempting to assassinate th&@Mile the Shiites claim that the Army
attacked them during their peaceful religious gathering (Human Rights Watch (HRW) 2015).
However, after the incident some videos of the scene went viral on social media. One video shows
Army officers trying to calmsome angry Shiite youth who are yelling at the officers (Ahmed
2015). Some audigisual material is also in circulation in the media that shows that the Army
attacked both Ef ak zaky and the Husseiniyya (Shuadi bu
robbing he dead bodies of Shiite victims (Report Afrique 2015). Other material shows pictures of
the severely injured ELakzaky.

As a result of the incident over 300 Shiite individuals were reported killed, including El
Zakzaky's wife and deputy. While the whdveats of EiZakzaky are unknown still about a week
after the event the police announced that he is in their custody, and being given medical treatment
(HRW 2015).

After the incident, reaction swelled within Nigeria. There were mass protests by Shiites in
the northern cities of Bauchi, Kaduna, Kano, Kastina Niger, Sokoto and Zamfara (BBC 2015).
There were also several reactions from human rights organisations, senior Muslim clerics and
organisations, concerned citizens, governments and key officials. Popuoian rights lawyer and
activist Chidi Odinakalu described the situation as one of gross human rights abuse and expressed
his worries about the passive attitude of the Nigerian President in responding to the killings (ibid.),
as it took the President matean two days to respond to the event (Odinakalu 2015).

There have also been deficiencies on the part of the Nigerian government, in terms of
reacting to the crisis. These deficiencies were aptly noted by a Shiite spokesman when he set out
the grievancesf the Shiite community to the media on 16th December 2015. The IMN rejected
the first committee of investigation constituted by the Federal Government of Nigeria (FGN) under
the leadership of a Police Area Commander, saying that the Commander was racfficeo
compared to the perpetrators of the attack on their members" (Channels TV 2015). The IMN called
for the establishment of an investigative body that includes members of human rights bodies. They
are also dissatisfied with the Interior Ministedgure to visit their members in hospital during his
factfinding mission on the event. In addition, they demanded that they be shown where their
members have been buried: it is alleged that they were subjected to a mass burial (ibid). After these
statemets, the Kaduna state government, under governor NaRiufal, further complicated the
situation. He claimed that the spiritual centre of the Shiite is an illegal structure built without the
approval of the government and he ordered the demolition deSiiuctures. On 24 December
2015 the centre was demolished. During the demolition some local residents took advantage of the
situation to loot the properties of the movement (SaharaReporters 2015). Asdaidbanned all
Shiite processions in Kadunite, and said that &akzaky must face prosecution. These actions
gave the Shiites evidence for their belief thaRafai is against th&hiites Inaddition to these
actions elRufai constituted a second committee of investigation but the Shiitededejdte
committee saying that there were &dlhiite individuals within the committee (NewsRescue
2016). During his maiden presidential media chat, when asked about the attack on the Shiites, the
Ni gerian President sai d: ernhichesyet o betinvedtigaded, bid o nc | |
| saw a video of some excited teenagers beating the chest of generals and carrying weapons, how
can a state exi st wi).tThisstatement Bytthe PresiRient sho@d tlat tleek a n
FGN, even without inv&igating the incident, has exonerated the military.
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There were several international reactions to the events. The IHRC alleged that there is
evidence of a mass burial, with dead bodies taken away by the military and buried secretly (Press
TV 2015a). HRW Bso claims that about 300 people were killed by the Army. Both institutions
condemn the killing, describing it as a mass human rights abuse. There were also mass protests in
India, Iran and Pakistan by Shiites in these countries, accusing the Nigerianngeneof killing
innocent Shiites and demanding the whereabouts and releasgai{zaky (ABNA 2015). While
the United States (US) urged the Nigerian President to investigate the killings (PremiumTimes
2015), the Iranian parliament accused the US ofgidng with Nigeria against Shiites (Press TV
2015b). The Iranian foreign ministry summoned the Nigerian ambassador in Tehran and delivered
to him a letter of protest to the Nigerian state (The News 2015), while the Iranian President urged
the Nigerian gogrnment to launch an investigation into the incident (Tehran Times 2015). These
reactions from Tehran clearly show that there is a strong ideological bond between Iran and the
IMN. On the part of Saudi Arabia, King Salmde&clared his approval di¢ actim by the Nigerian
statesaying that the action of the Army was part of a fight against terrorism (The Herald 2015).
This statement is not surprising because history has proved that Saudi Arabia and Iran are battling
for supremacy not only in Nigeria bit Africa more wildly. This assertion can be corroborated
by the cutting of diplomatic ties with Iran by Djibouti, Somalia and Sudan after the burning down
of the Saudi embassy in Tehran (Oladipo 2016).

SECURITY IMPLICATION S/CONCLUSION

Shiiteshave major grievances against other Muslim sects and against the Nigerian state. They
suspect that there is a conspiracy between other Muslims or Izala and the military to annihilate
them, even though the Nigerian Supreme Council of Islamic Affai&CIA), the umbrella body

of Nigerian Muslims, condemned the attack. They also believe that the Nigerian government is
insensitive to the injustice perpetrated against them by the Nigerian Army. They also have
grievances against governofflifai for his "percaied antiShiite stand". These grievances could
easily transform the IMN into a fubllown militant group, motivated by a desire for revenge and
ideological revivalism.

These grievances have the ability to provoke the establishment of a violentrgiviément
because in the past the IMN has adopted a violent strategy. They have a great number of lumpens
who rely on the charity outreach of the movement. These people can easily be turned into
perpetrators of atrocities. They have overwhelming internaltisupport from other Shiite across
Nigeria, and major support from Iran. Moreover, Iran has a policy of supporting, and protecting
the interest and wellbeing of, its fellow Shiites in other countries. This is clear from its support for
the Houthi group irvyemen (Middle East Monitor (MEM) 2015), and its faa#with Saudi Arabia
over the execution dflimr al-Nimr, a Shia cleric sentenced to death and executed for terrorism by
the Saudi authorities (Fisher 2016).

There is also the possibility that this nsgpark sectarian violence across Sdharan Africa,
due to the sharp divide between Sunni and Shiites in Africa, which is facilitated by Saudi Arabia
and Iran (Oladipo 2016). There is no gainsaying the fact that the rivalry of these two countries in
the Middle East has encouraged numerous violent clashes.

The perpetrators of extjadicial killings of members of other groups, as well as the previous
killing of Shiite individuals, were not brought to justice. This encouraged the occurrence of further
killing. If all necessary legal, political and, diplomatic channels to address the Shiite grievances
fail, then Nigeria should expect the reincarnation of a violent IMN.
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SMALL BANKS: ATOOL FOR FINANCIAL INCLUS ION IN INDIA
PROF.SUBHRANGSHUSEKHAR SARKAR

ABSTRACT

For the last decade, Indian economy has seen a fast rate of growth that has remained largely
indefinablein nature because majority of marglized and deprived section of society could not

be benefited from this growth, which can be attributed to the financial exclusion of deprived
section. Thusit canbe sad that for inclusive growth othe country, financial inclusion is the
prerequisiteFinancial inclusion includes banking, insurance, investment and credit facility to each

and every section of societl.is the need of time to extend tbanking services to userved

sections of thdndian population through expansion &mall bankéin urbanked and under

banked regions of India. To meet this objective, the concept of Small Finance Banks comes up.
This paper discusses tloencept of Small Finance Banks aRdserveBank ofindi a (1 ndi a
Central Bank) and itsugdelines for licensing thre in the private sector.

Keywords: Small, Finance, BankRBI, Guidelines

INTRODUCTION

Small Finance Bnkis a type ofnichebankin India whichcan provide basic banking sengdée
acceptance alepositsand lending The aim of a Small Finance Bank te provide financial
inclusion service to the economic sections of the counttypeing served by other banksich as

small business units, small and marginal farmers, micro and small industries and unorganised
sector enties.

The Reserve Bank of India has recognized the need for extelnanking services to the
underserved and wserved sections of tHadian population through expansion of small banks in
unbanked and unddranked regions of India.

In the Union BudgeR0142015 presented oh0" of July, 2014 the Finance Ministeof
Indiaannounced that:

AAfter making suitable changes to current
continuous authorization of universal banks in the private sector in trentdirrancial
year. RBI will create a framework for licensing small banks and other differentiated banks.
Differentiated banks serving niche interests, local area banks, payment banks etc. are
contemplated to meet credit and remittance needs of smalklsses) unorganized sector,
|l ow i ncome households, farmers and migrant
In line with the Union budget presented and acknowledging the fact that Small Finance&@anks
play an important role iprovidingcredit to micro and small enterprisegyiaulture and banking
services in unbanked and undemked regions in the counttile RBI has decided ggrantlicence
n e vemdl RhanceBan ks o6 i n the private sector.

1 Prof. Subhrangsh$ekhar SarkaProfessor and Deafiezpur Universitye-mail: subh@tezu.ernet.in
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LITERATURE REVIEW

The Reserve Bank of India (RBI) had published a policy discugsiarp e Banking Stiucture

in Indiai The Way Forward on its website in August, 2013 (F
of the main findings of this discussion paper is that providiagking services to userved
sections of thdndian populationis a dallenge and this challenge can be achieved through
expansion of Small Finance Bank networks inbamked and under banked regions of India.
Subsequentlythe draft guidelines for licensingmall banks were formulated and released for
public comments od7th of July, 2014. @mments and suggestiongrereceived on the draft
guidelinesandthe actualguidelines for licensin@mall Finance Binks in the private sector have
been finalisean 27h of November, 2014t is worth mentioning that Government of ladiarlier

tried the concept of small banks following the union budget in 1996 and the RBI issued guidelines
for setting up of Local Area BanKtABs). The LABs were considered as low casstitutions

which would deliver efficient financiaupportservices primarily in rural and semirban ares.
Theminimum capitarequirement for LAB iRRs. 5 crore and an area of operaiiciudesthree
adjoining districts(Reserve Bank of India, 2013)

From the above reviews it is observed that the RBI has taken upuloes steps to
formulate the guidelines for licensing Small Finance Banks and the crucial aim of RBI is to provide
basic banking servisdike acceptance alepositsandlendingto theunbanked and unddyanked
regions of India. Further, it is a challenge for RBI to achieve the ultimate aim of licensing Small
Finance Banks through innovative neged technolog

OBJECTIVES OF THE STUDY

This paper aims to study the following:
U The guidelines set by RBI for licensing Small Finance Banks.
U ThelLicense evaluation procebg RBIfor Small Finance Bark
U The Approach for launching a Small Finance Bank effectively.

METH ODOLOGY

The study is undertaken by reviewing secondary data which are collected exclusively from
publications issued by Reserve Bank of India.

MAJOR FINDINGS

The Reserve Bank of India has set s@uilelines for licensing Small Finance Bankke small
finance bank shall be registered as a public limited comyaagr the Companies Act 2013 and
it will be licensed under Sectior? 2f the Banking Regulation Ac1949.These Small Finance
Banks will be governed by various Acts and provisions such as:

A Banking Regulation Act, 1949

Reserve Bank of India Act, 1934

Foreign Exchange Management Act, 1999

Payment and Settlement Systems Act, 2007

Credit Information Companies (Regulation) Act, 2005

Deposit Insurance and Credit Guarantee Corporation Act, 1961

Other elevant Statutes and the Directives, Prudential Regulations and other
guidelinesinstructions issued by RBI and other regulators from time to time.

> > >
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Once Small Finance banksommence their operations atitey arefound suitable as per

Section 42 (6) (a)fothe Reserve Bank of India Act 193they will gett he 6 Sc hngd ul e d

status
The mainobjectiveof Small Finance Banks is to provide banking services isemwed and
underserved sections of the Indian population by facilitating credit to small bsisings, small

and marginal farmers, micro and small industries and other unorganised sector units; through high

technologylow cost operationsThe basic banking servicesf Small Finance Banks include
acceptancef deposits and lending to tserved andinderserved sections including small business
units, small and marginal farmers, micro and small industries and unorganizeduséstdt is
expected that the small finance bank should primarily be responsive to local needs.
Some of thether servicesvhich can be provided by Small Finance Banks are as follows:

1 With the prior approval of RBI, Small Finance Banks may offarrnsk sharing simple

financial service activities such as distribution of mutual fund units, insurance products,

pension productstc.
1 The Small Finance Bank carifer service as &€ategory Il Authorized Dealer in foreign

exchange business for its clientsd require

1 A scheduled bank, imdia, refers to a bank which is listed in the Buheduleof
theReserve Bank of India Act1934. Banks not under this Schedule are cailtad
scheduled bank&cheduled banks are usually private, foreign and nationalised banks

operating in India. However, cooperative banks are allowed to seek scheduled bank status

if they satisfy certain crité. A scheduled bank is eligible for loans from RReserve Bank

of Indiaatbank rate. They are also given membershigdearing houses.
RBI has seup guideline forEligible Promotersin case of Small Finance BankResident
individuals/professionals wh 10 years of experience in banking and finaseetor;Companies
and Societieowned and controlled by residenexisting Non-Banking Financial Companies
(NBFCs),Mutual Fund InstitutionsMFIs), Local Area BanksL(ABs) owned and controlled by
residents are allowed as Promoters for Small Finance Banks. But jeintuves by different
promoter groupslarge public sector entities and business hous#gding NBFCs promoted by
them are not allowed as Promoters for Small Finance Banks.

ThePr o mo t emmub snitialndontributionto the paid up equity capital shall be at least
40%and in case, is in excess of 40%hen it will be brought down to 40% within 5 yeaf$e
promoterods stake shoul d bu eduitycapitalwithin geriodrof t o
10 years and to 26% within 12 years from the dastast ofbusinesdythe Small Finance Bank.
Once the net worth reach&s. 500 crorgapprox. 77 million USD)listing is compulsorywithin
3 years of reaching the net worth. For Small Findeeksnot reaching the net worth eaff Rs.

500 crore listing is voluntary subject to fulfilment of the requirements of the capital market
regulator.

30

As per Government of I ndi ads fdfFtheprevategsactoDi r e c t

banks foreign shareholdingn the Small Finance Banis restrictedup to 74% of the paidp
capital of the bank (49% under automatic route and 25% under approval).

Il n Smal l Fi nance Bratingkrighisis laniteg upsoll@a waibhacdnde r 6 s

raised to 26%in a phased manner by the RBrior approval from RBI is required fomg
acquisition of 5% or more of paigp share capital
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The Reserve Bank of India also set up @apital requiremenfior a Small Finance Bank.

The minimum paup equity capital is RSLOO crores (app. 15 million USD) and it is required to
maintain a minimum Capital Adequacyafitd(CAR) of 15% of its Risk Weighted Assets (RWA)
on a continuous basis, subjected to change by RBI from time to time.

The RBI has set sonprudential norm$or Small Finance banks. Under it, these small banks
will have to take caref 75% of Adjusted Net Bank Cred{tANBC) in Priority Sector Lending
(PSL)due to its objective. Out of 75% of ANBC, 40% is to be assigned to variousestdrs as
per existing PSL mommendations and balance 35% can be assigned to any one or more sub
sectors under the PSL where these small banks find competitive advantage. Only 10% and 15% of
its capital funds can be provided as maximum loan to single and group borrowers respéctively.
ensurehatloans are being primarily provided to small borrowers, 50% of loan portfolio of Small
Finance Banks should constitute loans of sizéouRs. 25 lakh. These small banks are constrained
from giving loans and advances to Qi@'s and to comgnies where & Directors have interest.

For setting up a Small Finance Bank, the applicants will be required to furnisBukgiess
Plan which will state how the bank aims to achieve the prime objectives of small banks. This
submitted business plastould be realistic and viabléfter issuance of license, if the bank
deviates from its submitted business plan, th
impose strict measures as the case may be.

To promoteCorporate GovernangcBoard of Directos should be constituted with majority
of independent Directors.These smallbanks should comply with the corporate governance
gui delines including o6fit and properd criteri

A comprehensivéechnology plamf the Small Finance Bank is to be furnished to RBI. New
approaches in banking operation suchdata storage, security and real time data updates
generally encouraged which conform to accepted standards and norms. There slaohighbe
powered Custoer GrievancesCetl o deal with customeros compl ai

If a Small Finance Bank wishes to transit into a universal ihekfor thistransition path
following conditions are to be fulfilled:

A The bank should apply to RBI after fulfillingninimum paidup apital / net worth
requirement as applicable to universal banks.
A The bank should show satisfactory performance for a minimum period of 5 years.
A All norms includingNon Operative Financial Holding Compary@FHC) structure as
applicable to universal bankeeato be fulfilled.
While setting up a Small Finance Bank, the stege application proceduris as follows:
A Applications shall be submitted in the prescribed form IlI to the iRBéference to Rule
11 of the Banking Regulation (Companies) Rules, 1949
A Additionally, the applicants should provide thmisiness plan and other qrésite
information.
After receiving application for Small Finance Bank by RBI, phecedure for RBI decisiois as
follows:
A Aninitial assessment of the applicatiom#l be conduced.
A An External Advisory CommittegEAC) involving distinguished professionals like
bankers, chartered accountants, finance professionals etc. will evaluate the applications.
A EAC may call for more information as well as may have deliberations with arigapiys
and may seek explanation on any issue as per requirement. The EAC will submit its
recommendations to RBI for further consideration.
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A Then RBI will take final decisioto issue an iprinciple approval for setting up of a Small
Finance BankThe valdity of such inprinciple approval is 18 months from the date of
issue.
A The applicantsodé6 names for Small Finance Ba
maintain the transparency of the procedure.
A The licence is generally issued a very selectivbasis to those whare likely to imitate
main objectives of Small Finance Bank by followimgst standards of customer service
License evaluation procelg RBIfor a Small Finance Bardan be shown in 3 categories of filters
as follows:

Governance

Fig 1 Licenseevaluation process

In filter-l category,; Promoterds EIligibility 1is
minimum 10 years of experience in banking and finance, 5 years successful business running track
record, if applicants are existiNBFCs MFIs, LABs, then they should bewned and controlled
byresidenteae nd promoter s mini mum capital contributi

In filter-2 category; Promoterds credentials and
group should haveosind credentials andsrce of promoters' equity should be transparent and
confirmable Board of Directors should be constituted with majority of independent Directors and
these smallbbankss houl d comply with the corpofitatde govVve
proper6 criteria for Directors as issued by R

In filter-3 category; Business plan is evaluated which is to be realistic and financially viable.

It should focus on economic sections of the country which are deprived from baekiigg from
other banks. The business plan should also emphasise on adoptmenh technologies to lower
thebankingopeational costs.

The effective approacto launch a Small Finance Bank may be divided into 5 stages as
follows:
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APrepare the business plan ]

A Structure the business plan

AApply for license

ABuild operating model

AlLaunch operations of the bank

EEERE]

Fig 2 Approachto launch a Small Finance Bank

In stagel, internal and external environments are to be analysed and based on findings, the
business plan for the Small Finance Bank is to be developed. Some basic internal questions are to
be analysed during preparation oéthusiness plan such as how much capital is to be raised,
whether eligibility criteria is met for applying license for small banks, implication of tax and
regulatory structure, ideal mix of debquity and requirement of corporate restructuring etc.

In stage-2, the business plan is to be structured based on planning premises determined. The
structure is to be developed in term&ey markets, products, channels, risks Bte key elements
of strategy and required financial structure are establishedsiistdge. The besbrporate, legal
and tax structures also finalised in this stage.

In stage3, the license for Small Finance Bank is applied as per guidelines set by RBI. The
responsiveness test set by RBI and liasionggglirements with RBdre to beensured. Along with

the application al/l ot her necessary document s

timeframe.

Instaged, t he design of the bankodés operating
staffing profile, IT structurerad product features are to be developed in this stage. Also the risk,
compliance and treasury function of the bank& to be determined.

In stageb, the operation of the bank is to be launched based on already designed operating
model. The key elements ahis stage are important policies for business process, branch
expansion plans, recruitment and training of employees, developing and testing operating system,
preparation ofegulatory reportingnd establishing alliance need etc.

CONCLUSION

As on date, BI has granted0 small finance bank licence&ghich include applicantviz. Au
Financiers (India) from Jaipur, Capital Local Area Bank, Disha Microfin Pvt Ltd from
Ahmedabad, Equitas Holdings, ESAF Microfinance and Investments from Chennai, Janalakshmi
Financial Services, Ujjivan Financial Services based in Bengaluru, RGVN (North East)
Microfinance based in Guwahati, Suryoday Micro Finance from Navi Mumbai and Utkarsh Micro
Financefrom Varanasi The names of license holders for Small Finance Bank areiplsaded

in official website of RBI. Thus, the impact of functioning of Small Finance Bank is in nascent
stage. There is necessity aetailed tdind out the challenges faced by RBI in achieving the main
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objective of setting a Small Finance Bank; whito providebasicbanking services to userved
and underserved sections of the Indian population
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WOMENOS RI GHABILYWIAW AMENDMENT  IN IRAN: CORRELATION OF
ISLAM, NATIONAL IDEN TITY AND THE OTHERNE SS OF THE WEST

MRS.ZAHRA MILANI *

ABSTRACT

This paper examines hovonceptualis n g 6 f a mirelolutionary franip cosnection with

the concepts of sanctignd Islamic nationmakes family law amendment challenging. It argues

that how othemaking of the West by posévolutionary Islamic state makes conservatives
reluctant to accept CEDAW. The paper discusses that CEDAW opponerdsricoabout
devaluation of family role in the society if Iran joins CEDAW because they assume that CEDAW
clauses are influenced by the Western culture. Although the supporters advocate Iran joining
CEDAW, the compatibility of Islam and CEDAW is their contaas well, so they suggest
0reservatiiphadér iaghts®|l and oais. Based on the rele
reforming family law is more problematic in Iran because in addition to traditional status of family
as a sanctified entityikewise other Muslim societies, family gained significant rolelamic

state forshaping and preserving Islamic natwiriran

Key Words: CEDAW, family law, nation, Islam, Iran

INTRODUCTION

The subject of womends righhs debbami bgt wawnhae
activists inside and outside the government and Islamic hardliners in theeypalsttionary Iran.

Since the empowerment of Islamic revolutionary forces and establishment of Islamic Republic of

Iran (IRI) by 1979 revoluan, broad amendments have been elicited foistugopolitical and

individual rights of womenAccording to the emphasis of the Islamic state on implementing Sharia

law in sociepolitical and legal areas of the society, family law was one of the filsis¢hat was
commanded by Ayatollah Khomeini, the leader of the revolution, to be Islamised. Therefore, since

the first year after the formation of the Islamic state, Ayatollah Khomeini denounced Mohammad
Reza Shahos 0Fami |?andRommandedconiversion th lalamic famify Rules.

Foll owing the emergence of intense debates ov
to 2004 during the Reform era in Iran, the co
of the most controversiaubjects between opponents and supporters of Iran joining CEDAW.
Through a critical examination of the representation of CEDAW in reformist and conservative
publications in IRI, 6family | awd was identif
disaussions around compatibility of Islam and CEDAW were articulated by CEDAW opponents

and supporters. The matter of amending family law based on CEDAW that is mainly discussed by
CEDAW o pp o n e-pubbksBed ia the consdrvatise publications regarded mostly in a

strong connection with the dichotomous relationship of Islam and the West. The conservative
publications underlined the contradictions of Islamic based family law in Iran and CEDAW clauses

to warn about marginalisation of Islamic identitfylranian society concerning what they assume

1 Mrs. ZahraMilani, Ph.D Stident University of Nottingham
2 Family protection law (FPL) was established in 1967 in the reign of Mohammad Reza Shah Pahlavi, former Shah of Iran.
According to this law, some Shaittemsed family laws were annulled in favor of women.
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as the aim of CEDAW replacing Islamic values with the Western ones. Moredepicturing

the Western family as a fragile unit that is being undervalued in the Western ,cCEDAW

opponents arguethahip | e ment i ng CEDAWG6s Articles wil/ res
similar to what happened in the West. On the other hand, CEDAW supporters whose ideas are
mostly reflected in reformist publications attempted to justify that CEDAW and Islamityfam

|l aw are not intrinsically in contr adiijbhadd on. TI
as vehicles to resolve conflict of some CEDAW clauses with Islamic family codes.

Family can be regarded as a theme that is dominantly considerde By\ACW opponent sdé a
rather than the supporters in the addressed publications. Therefore, there is no wonder that the
discussions in this paper are typically around the claims of CEDAW opponents on the subject of
family law. The aim of this paper is tescribe how CEDAW opponents and supporters perceive

family law amendment in Iran and how problematic this amendment is by analysing the sacredness

of family in the Middle East, and strong corr ¢
Islamicnation.

CONTEXT AND METHOD

There are two main camps in the political scene of Iran, conservatives and reformists. The former
camp is dominant and in support o f | RI 6s | ea
compared to conservatives, to moderrd atemocratic ideas, and advocate improving the
relationship of Iran and the West (Mehran, 2003).

The presence of reformist in the political sphere was boosted when Khatamoderate
Islamic clericcwas el ected i n 19970 s hefirstprediddndahdandiddte e | e c
with specific plans in his electoral campaign
participation and amending the laws so that women enjoy fair legislation as equal drtréss
with men (Paidar, 20Q1The presidency era of Khatamikeownas the reform era in Irga997
2005) What makes reformigra important for thisstudgnd i n connection wi tt#
the importance and partial role of reformists to gaipower again in Iraifregarding wining of
Hassan Rouhani who was supported by reformists in 2013 presidential elegdtlm)gh they
have beeralmost marginalised from top political positions in recent yeHns. publications of
reform era are the only fortune to address and compardehe of the two sides, opponents and
supporters, about CEDAW because many of these publication were shut down since the end of
Khat ami 6s pr esi-Nagad @G052018) batama presidedhti

In 1999 the reformist government of Khataneferred theb i | | of &6l ranm joini
the fifth majlis (padiament). This billwas consideredhore seriously byhe nextmajlis (2000
2004) withits reformist majority. Thaliscussions around CEDAW arore reflected in the
publications between 2000 and 20@#ile it was not discussed as muntthe publications befer
and after this period. Thus, this study uses the time frame of 20M0

This study employs ajualitative documerdbased method using 61 reformist and
conservative publications as the maie $tr CEDAW supporters and opponetatpublicie their
ideas in the reformera(MMHo s s ei ni , 2002). The publicati ons:¢
collected regardless of their padial attitudes by using relevant key words and searching library
resouces for electronic and hard copid$e collected publications were categorisedasg
reformist conservativeor neutral.

Gidley (2012) stateswo broad ways of approaching documents in social research. The
realist approach to documents involves ugads as evidence and asepresentation of reality
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bygat hering as great a volume of texts as poss

Owhered6 and 06 wh.a271) f this oiprdache docueénts are takpn as a research

resouce and as a tool to access social reality. On the other hand, social constructionist approach

describes documents as social faatedconsiders texts @epicrather thamesource 6 as r eal i

in themselves rather than a way of accessing some othertrealé ( Gi |. 27&é)yThe2 0 1 2 ,

research approach in this study oastructionisapproach because there is no intentmgather

accurate information from authentic documents to understand whateabipethe past. Instead,

thefocusis on the textand examiningarious ways in which social realities (like Islam and West)

are constructednd representeédr ef or mi st s and conservativeo i d
The collected articles were published in Farsi language; theré&oserving this paper the

extracts of tese articles are translated to English by attemptimyeservédoth the exact content

of articlesard the words and terms used in their language.

FAMILY NOTION: CONTRADICTION BETW EEN ISLAM AND CEDAW [N CEDAW
OPPONENTS6 PERSPECTI

CEDAW opponent authorare mostly in agreemerat least in cultural spheresjth dominant
conservative discourse of Islamic statéerms of criticing the Western culturend concerning

about marginalation of Islamic culture in Iran by influeaof the Western culture.sne of the

mai n subjects of their focus, CEDAW opponen
contradiction with Islam in terms of definition of family institution, and gender relations within it,
especially womends r ol e ilwconservatvesfinalman, CEDAW I n | i
opponents emphasise that gender equality does not maeatitwtiing exactly equal rights and

dutes f or men and women in family province; how
rights andduties in conformity with thei natural and inherent characteristics and abilities.
CEDAW opponentsodo discourse in lran represents
women in the society, and identifies key role of women to survive the family institution and
preserve authenticultural values in the family. While motherhood is readisas an exclusive

natural ole of women in thisdiscourse, CEDAW identifies motherhood as the shared
responsibility between women, men and the society. Accordingly, CEDAW asserts that women
shouldnot be deprived from other social roles in public sphere for child fostering responsibilities
(Article 5 (b)). CEDAW opponents claim that thegpproach of CEDAW towards motherhood

shared responsibilityis influenced by the Western culture in whichthrerhood is not recogsed

as the prior role of womemhey alsoargue thathe Western soeties are experiencingeveral

complexities in family andociety duetwo men6s engagement in soci al
The foll owi ng e xRecognitionof therharms ot jdining taa westeenlcanverdtion
knownae | i mi nating the discriminationé published

is an example which clearlghows the view of opposite discourse of CEDAW on priority,
specificity, aml benefits of motherhood for women:
I n this convention, motherhood as the speci
exclusive power and effectiveness, and as the most important and complicated type of
womends soci al p adundercatee Wihat CGEDAW censiders asgended a n
programming in employment and education system, that is aimed to eliminate gender
clichés, is developed based on the paradigm of similarity between men and women, and
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does not regard any specific educationforrgl s t o practice the role
(Article 10. C).
In the perspective of those who criticise CEDAW in IRI, family in CEDAW is defined based
on a Western model and therefore, in their perspective, changing family law based on CEDAW is
equdised with Westernisation of family structure and replacing Islamic family law with Western
legislations. The concerns of CEDAW opponents about Westernisation of family in Iran as a
consequence of Iran joining CEDAW are reflected in fouotsin their aticles. Firstly, CEDAW
opponents claim that CEDAW threats the existence of what they consider as normal-family
heterosexual and marital cougidlased household as in their perspective CEDAW, being
influenced by the Western culture, legitimises samegaexershi@as family Secondly, CEDAW
opponents are concerned about changing the gender relations within family. They argue that
CEDAW necessitates alteration in the traditional model of division of labour in famwibynen
for domestic responsibilitiesnd men for outsiddome careers to earn money. Thirdly, the
opponents believe that compassion between family members in the Western model of family that
is pursued by CEDAW is inadequate, and individuality is more respected than collective
relationships with can result in lower emotional connection between family members. Finally,
the last concern of the opponents which is the main focal point of this paper is contradiction of
l ranian family | aw and CEDAWA&s cl| aus gf CEDA
Islamic family law as an important tool to stabilise traditional gender relations within family and
prevent fragility of family institution as it is in the West accordinghtgir interpretation
Some of the articles among the ones that intendtovey t he contr adi cti o
family-related Articles and Islam are precisely focused on the conflicts of CEDAW and Islamic
family laws in Iran. In order to show the incompatibility of Islam and CEDAW, the opponents
indicate various Islamic familylegaflo des and t he contents of | RI 05
from CEDAWOGm eghality af dghte ketween women and mén family domain.
CEDAW opponents refaot he f ol |l owing themes, extracted f|
law, more fregently to show CEDAW siew of complete equality and Islamic view of difference
on meno6s arighdsinthe fiamaily réadm:
1 Monopolsed right of father for the custody of children (for boys above the age of two and
girls above the age of seven) aftiérorce;

T Womends requirement to receive fatherods (o
marriage in comparison with mends freedom
Womands requirement to have spousal consen
Exclusive rightof men to divorce whenever they decide;

Smaller share of women in inheritancempared tanen;

Monopolsed right of man in marital relationship to choose the place of residence;
Exclusive right of men to transfer their nationality to their children;

Introducing motherhood as the main role of women in the society, and centrality of women
in the family n terms of rearing the children.

= =4 =4 -8 -8 -9

3 Article 10 (c)of CEDAW: The elimination of any stereotyped concept of the roles of men and women at all levels and in all
forms of education by encouraging coeducation and other types of education which will help to achieve this aim andlan partic
by the revision of textbooks and school programs and the adaptation of teaching methods
(http://lwww.un.org/womenwatch/daw/cedaw/cedaw.htm).
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Thedet ails of contradictiondg ameislandagdnimst@uEdd S8W6 s A
out of the scope of this sty. However, it must be noted that by underscoring these contradictions,
CEDAW opponents ascribe the troubles that they consider for the Western family to dismissing
the Islamic familyrelated rules in the Western sociefpearticlei Th e ¢ o n viminatingon o f
discrimination against women and the sensitigit@nanymous, 2008published inZaneRooz
journal (02/08/2003Yeveals this opinion. This article does not only consider mentioning the
contradictions, but it alsexplainsthat how the troublethat opponentsonsider for the Western
family arederived from dismissinghe Islamic familyrelated rules:
By looking at the clauses of this convention, one can understand the view the drafters of this
document have regarding family. In this view, famd not considered a unified entity in need of
management (part 16, articles C and D).
Each couple is free to choose where to live and, therefore, a man and his wife can live in different
cities, separately, in complete freedom (part 15, article 4). ®heention goes even further and
decl ares the couple independence in choosing |
only requirement of marriage (part 16) means t
this way, t rerdenceonill ndves @icrity ovar dath@aughter relationship and she
wi || be deprived of her fatherds support.
Based on this article, a Muslim girl will be allowed to marry a-NMarslim man. This will not only
endanger the gi r | &bstitWwilasadeery theiechildrgniobptoper rbligidus e f s
education.

CEDAW SUP P ORT RRSPONSE TOCEDAWCOP PONENTS6 CRI TI ClI SM

CEDAW supporters do not specifically and prof
clauses andslamic family laws. heynost |l y answer the opponentsao
contradictions in a general way through two main solutionsthiegt typically suggest. Thisvo
solutions are a) employing reservation right, which is ugethé® other Muslim contries which
joined CEDAW; b) employingdjtihad (independent reasoning) that alloMsjtahed(high-ranking
cleric) to reinterpret Sharia law with regard to the contemporary circurostaand issues of
Mus!l i msoFolri fienst ance, the arwhyande wi? Glspedint § ' S C
the reformist newspaper MfardomSalari (25/05/2002) respectfully mentions thiemasand the
significance of their ideas about CEDAW. However, the article finally responds the@ ma s 6
opposition by suggesting the employment of newrcriiea t o deter mi ne new Ww
conformity with todayds circumstances:
In the new situation of women in which we can
participation in earning family income alongside men, it seems needed to changatthesed

on the new criteria. Is it possible to apply previoussakent r i ¢ measures to defi
when they are breadwinner of the family?

Ultimately, what is common betwedhe opinions of CEDAW opponents and supporters on
CEDAW and family bw is that thesupporterslikewise opponents, adntiie prior role of Islam

in defining or reformulating theamily laws. They stress the use of reservation rigiat preserve
the traditional Islamic rules in the field tamily or ljtihad to reformula¢ Islamic family law in
conformity with CEDAWOs cl auses

THEORETICAL UNDERSTA NDING OF INTOLERANCE TO AMENDMENT OF
FAMILY LAW IN IRAN

As Bonjour and Hart (2013, 6.1) expl ai n, 6gender and family
production of collectived e nt i t i es, i . e. in defining who Owe
0Ot he othersddé. Moreover, they assert that gen
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cultures, O6as ways of I|life tioobé @HBat@@3on fr
p.63).

As Giddens (1989) argues, although family is pervasively an important social institution in
various societies, there are significant differences between the patterns of family and marriage
formationin various cultures. Here, myduos is on the significant and deteénmg position of
family in Iran that makes reformg the family lawsand introducing conceptions alternative to
traditional family (Hoodfar, 2000¢hallenging In the two following suisections, | will address
two charateristics of family position in the Middle Eaahd Iran, whichcan be used here to
describe the intolerance to reform of family law in Iran. These two characteristics are defined
around the strong connection of gitin and Islamic nation with family: lpcredness ofamily
in theMiddle Eastand2) Otherness and nationalism in association with the concept of family.

Sacredness of family in the Middle East

The importance of family in the Middle East can be perceived from what some scholars describe
abou the influence of state and religion as the two most powerful institutions on familyiJosep
2000). As Moghadam (2004,p.40) ar gues Onowhere is family fr
in the Middle Eastern societies, the famgyknown to have rearly sacred space (Joseph, 2000).
Not only have the Middle Eastern stalegally privileged family over the individualbut they are
in |Iline with the discoursepolthatareppesent b tBb
beyond currentime ard situations thais best defined in domain dfedivine (Joseph, 2000).

Charrad (2000) argues that the family is considered as a nearly sacred space in the Middle
Eastern societies and is linked with discourses that represent the family as prionnaiioirsp
engaged to domain of the divine. The connection of family moralities with religious moralities has
increased the religious control over family regulations (Joseph, 2000). This is more observable in
widespread intervention of the religion in thededomain of family, and delegation of family
laws to the religious courtBrtoughout the Middle East. Suck@nectiormakesamending family
codes veryhallengingn the Middle-Eastern societies (Joseph, 2000).

The matter of ¢ ont rtalabiand famity lawsonflran@bb fauNdis Ar
numerousarticles of CEDAW opponents. In theseticles, EDAW opponentsandeavour to
present Islamic family laws as the ideal pattern of gender relations that results in preservation of
the traditional familyin the society.

The influence of religious laws on family law Iran has a long historyeturning to before
the Revolution in 1979. Prior to the codification of family law (1:93B5) in Iran in the context
of Re z a S h atlhvdpsojeanOlaha thigh ggade Muslim clerics) had a traditionally
important role in judging familyelated matters (such as marriage, divorce, child custody, and
wi dowsd i nher it afighc(earisprubeace)e(Aifshas, 1985hh Havever, in Reza
Shahos -49%4),byledtablBling new courts and procedural rules for registering marriage
and divorcethe influence otJlamawas partlly lowered Reza shah announced that all marriages
and divorces had to be registered by civil cowrtgjerlawyer®directioninsteadof the clerics
(Afshar, 1985b; MirHosseini, P07). AlthoughReza Sha decisionbroke the monopoly of the
clergy on defining family regulations, classical Sharia laws remained almost intact as part of the
new Civil Code (MirHosseini, 2007).

Mohammad Rea Shahodés ofamily protect jwasseehaawd ( F
focal point in terms of family law reform in Irdsy many scholar@Ebrahimi, 2005; Halper, 2005;
Hoodfar,1999; Mir- Hosseini, 2006Yassari, 2002). FPL explicitly abolished someiShaé a | aws
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that were regarded discriminatory against women. For example, men and women were put in same
footing in terms of access to divorce and child custody rights, Wwefterethese rights exasively
belonged to me(Ebrahimi, 2005).

FPL lasted for &hort time; in February 1979, two weeks after the establishment of Islamic
regime in Iran, Ayatollah Khomeini declared the FPL to belstamic and ordered the return of
family | aw to Shar i 6 as abolthamisy jssudstubned@h a/ri il 6 &ColWas a
ones,in line with Islamisation of the new established constitution and the countsHd4diseini,

2007). Inthe 1979 constitution, Islamic rules became the main foundation of the family law in
Iran, and only aMojtahedwho is an expert in Sharlaws could be Chief of the Supreme Gour
Thus, the Prosecut@eneraland also the Iranian Parliament became very vigibempassing
bills; the bills had to be in accordaneéh Islamic principles and norms (Ebrahimi, 2005).

The view of Josepli200Q p. 20)towards the link of citizenship and family law can be
regarded here to explain that family | aw as 0.
been anchored in religious law in most Middle Easterc o u nt r idessribes fadilgirs e p h
Mi ddl e Eastern societies as 6a site of contes
may rightfully be said to be the most critical site in which membership in religious communities
has been a venue for constituting the Middle Eastern $edpgect.In most Middle Eastern states
family lawis either directhydeferredo different legally recognised tigious sects without offering
anycivil alternatives othave incorporated the family codes of the dominant religious sedhiat
civiicode 6 ( J o s e.[20). J&€pB @2Q00) points out that the sanctification of the family
domain via locating family law in religious law makibe amendment dhe family codessuch
aschanging he gender relation and a denawith mengerywo men o
challenging in these societies

Otherness and nationalism inassociationwith the concept of family

Theconcept of fAothero, is a key concept to exp!
law and making it in accordance witteEOAW.The per cepti on of the West
the first interconnections of Iranians and the West fhcehtury under the Qajar dynasty. It was

pictured when first Iranians travelled to the West and Western travellers and diplomats went to

Iran (Ghanoonparvarl993), during which, grtraying the West as d@nthem happenedy using

some termsuch as exotic, antslam, the vehicle of modernity, and imperialist (Ghanoonparvar,

1993; Boroujerdi, 1996).

Otherness of the West was strengthened®y 19 6 s r e Wranlthattovedhnew the
Pahlavi dynasty under Mohamm&le za Shah, and replaced Shahos
under Ayatollah KhomeinBy 197 96 s Re v anaking of the\Westtthaterevotisly e r
was typically found in discourses of rgovenmental nationalism was strengthened as an official
discourse of Islamic Republic state, and has been accompanied with the Islamic ideas.

The regime of MohammaReza Shah (1941979) supported Western modernisation and
secularisation in Iran. Hence, malitgrature (Bruce, 2000; Osanloo, 2012; Ruthven, 2004) have
claimed thatthe 1979 Islamic revolution wasappeneda g ai n st the OWesterni
OWesternbé elements supported by Shah were pe
Iranians by tk Iranian nationalists and as threats to maintenance and power of Islamic believes by
Islamist groups (Tamadonfar, 2001).

In postrevolution era, the West has been represented by the dominant conservative discourse
in Islamic Republic as an arslam alen. Osanloo (2012, p5) describes the position of the West
as an O0otherdé in lIlrands revolutionary movemen
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and establishment of Islamic state in 1979: 6°

of Western societies, aimed to turn the countryback s ome o&éi ndi genouso6 val
The constitution will be regarded here as a reliable text to present thepstteal and

cultural ideas of leadership of IslamfiRepublic state. Paidar (1995,266)e x pl ai ns t hat

constitut i o medexpressidnefthé fevwlutiorary transformation from modernization

to Islamisationo. A part of opening chapter
Republic, 1980, Article 3: e, f, g, h, i, axplains the principles on which the Islamic Republic is
based. One of these principles is defined as

prevention of foreign influenée ( Pai dar 1 Bésstince agpinst the Sniluence oR
imperialism ad foreign forces that are mostly interpreted as the Western pmagepsincipal for
IRI.

According to Yeganeh (1993, @), the 1979 revolution was the second attempt ith20
c e nt uredgfindara change the existing relation between the state an@dist, with the aim
of establishing independence and democracy ir
constitutionalrevolution of 190611, political and economic independence was the main demand
andthe aimwasto achieve this through imitatig 6 West ern model s of moder
the recent revolution was on achieving cultural independence through construction of an

'indigenous and 'authentic' Islamic model of modernityandgor e ss i n |l ran7yp. (Yega
Therefore, whildiberal nationalism wathe themeof the first revolutionary discourse, the latter

(or second revolutionamnovement?) laceddts trustinc ul t ur al nati onal i smb
7).

The centrality of Islamic ideology in the discourse of revolutionary kshije was strongly
linked to the matter of relationship of Iran and the We#bngside,Shii4 modernism and
radicalism was essential in revolutionary maation againstultural imperialism (Yeganeh,

1993) . Hence, 6a new 'Musimaultwd was ooastrycted wdniohd au
appealed to wide sectors of thbula n popul ati on@). (Yeganeh 1993, p
I n IcBhésituti on, the nation is defined as

collective unity and t he form&atidsts ggneral palicesieeing 1 s
oriented to the merging of all Muslims, and it must persistently tend to bring about the political,
economic and cultural unity of the Muslim world (Paidar 199%) 1979 revolutiortreated a

new alliance betweens| am and national i s m, which became
policies, including legislation ithe province of family (Yeganeh, 1993)hus, the contemporary
di scourses about womenbds r i ght dyassociafigdamilyl v | aw

issue with the phenomenon of Islamation- that is defined alongsidethermaking of the West
in postrevolutionary Iran.

Theonstitution specifies two main characterd:i
nation is founded on thamily. Theconst i t uti on asserts in the Ar:
fundamental unit of society and the major centre for thevthh and advancement of man [human
bei ng] 6 ( P260)dAdicle 11 &tplasisegptimnce the family is the furaanental unit
of the Islamic society, aletevant regulations, andpgn must faci |l i tate Ot he f
and to protect the sanctity and stability of family relations on the basis of the law and the ethics of
| sl amd (i bi d. ,1995,p258)cSemmndhisliconstitutioR grasté prominent place
to women, defining them as both mothers and ci

‘Referred to Shiodéa, a branch of Islam that is offirecSiiadareligi
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