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WHEN A TRADE MARK USE IS NOT A TRADE MARK USE? A 3D 

PERSPECTIVE 

DR. JAMIL AMMAR 1 AND DR. RACHAEL CRAUFURD SMITH2 

ABSTRACT  

Through the introduction of affordable technology that enables hobbyists and enthusiasts to 

print 3D products in their own homes, 3D printing holds the potential for radically changing 

the paradigm of trade mark protection. Some have argued that using a Computer Aided Design 

(CAD) file, an individual with quite limited manufacturing skills could be able to print a 

remarkable collection of branded products. This is expected to facilitate and accelerate the 

production of counterfeit products by hobbyists and enthusiasts. This paper examines the extent 

to which the concept of ‘use in the course of trade’ can accommodate the specificities of 3D 

printing. It also brings to light some particular challenges for the law relating to trademarks 

when applied to CAD files. Since the success of any infringement claim is based on the use of 

the mark in the course of trade, the answer to these questions is essential. 

Key Words: 3D printing, CAD file, trade mark use, course of trade 

INTRODUCTION 

Trade mark law confers on the proprietor of a registered trade mark exclusive rights to prevent 

all third parties not having his or her consent from using in the course of trade a mark that is 

similar or identical on similar or identical goods. Where the latter mark has a reputation, 

protection goes further to cover use relating to similar as well as dissimilar goods.3 Having the 

exclusive right to sell a particular branded product is a key to generating profit. Accordingly, 

enforcement and control are at the heart of trade mark protection. By defining the activities 

which constitute an infringement, trade mark law therefore determines the scope of protection 

afforded to a trade mark. In order not to prevent all types of use of a mark, Article 5 of Trade 

Marks Directive 2008/95 (TMD) provides a preliminary obstacle to establishing infringement, 

namely that a sign must be ‘used’ in the ‘course of trade’.  

The precise interpretation of the ‘use in trade’ doctrine remains hotly contested.4 With 

3D printing technology going mainstream, this debate is likely to get even hotter. In a few 

years, additive manufacturing technology will enable hobbyists and enthusiasts to use and sell 

3D counterfeit products from the safety of their homes. With the help of a Computer Aided 

Design (CAD) file, 3D users are also able to change and refine the design and dimensions of a 

digital product before actually printing it.5 This is likely to disturb the longstanding balance 

between the costs and frequency of infringement. Enforcing an infringement claim costs 

money.6 Typically, trade mark owners target the party for which the return on investment 

                                                 
1 Dr. Jamil Ammar, Visiting Instructor of Law, Rutgers School of Law-Newark. LLM, The University of Wales Swansea; 

PhD, The University of Edinburgh; jammar@kinoy.rutgers.edu. This work would not have been possible without the generous 

help and support of CARA and the IIE. The author also would like to thank Kasey McCall-Smith and Andrew Black for 

excellent notes and comments. 
2 Dr. Rachael Craufurd Smith, Reader in Media Law, The University of Edinburgh, School of Law, r.c.smith@ed.ac.uk 
3 Article 5(1) and (2) of Directive 2008/95 to approximate the laws of the Member States relating to trade marks [2008] 

L299/25; C-292/00 Davidoff & Cie SA and Zino Davidoff SA v Gofkid [2003] ECR I-389. 
4 N.M. Dawson, ‘Non-trade mark use’ (2012) 4 Intellectual Property Quarterly 204; Alice Blythe, ‘Searching questions: issues 

surrounding trade mark use on the internet’ (2013) 35 European Intellectual Property Review 507. 
5 Daniel H. Brean, ‘Asserting Patents to Combat Infringement via 3D Printing: It’s No ‘Use’ (2013) 23 Fordham Intellectual 

Property, Media and Entertainment Law Journal 773. 
6 For instance, US technology giant Apple Inc has settled a dispute over the use of the iPad trade mark for US$60 million; 

BBC, ‘Apple settles China iPad trademark dispute for $60m’ (2 July 2012) <www.bbc.co.uk/news/business-18669394> 

accessed 6 February 2015. In another incident related to a copyright case, the invoice for the allegedly infringing claim was 

under £10,000 but the joint costs of the parties (ex-VAT) stood just short of a million pounds; Anglia Autoflow Ltd v Wrightfield 

Ltd [2008] EWPCC 3, 4.  
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through enforcement will be the greatest. This ‘go after the big fish technique’ would normally 

deter infringement by others. By maximising return, brand owners therefore discourage others 

from infringing the mark without incurring excessive costs. 

Within the parameters of 3D technologies, however, it would appear that the ‘cost 

versus benefit’ strategy is unlikely to work as intended. Already, 3D technology is becoming 

less expensive and there are indications that the sale of 3D personal printers has significantly 

increased.7 It is estimated that the 3D printing industry grew to US$2.5 billion in 2013 and is 

expected to hit US$3.8 billion in 2014-15, with an anticipated annual growth rate of 45.7 per 

cent per year up to 2018.8 According to Gartner (an information technology research group), 

by 2018, 3D printing could cost intellectual property (IP) US$100 billion in lost sales.9  

Drawing on UK and EU trade mark laws, this article revisits the concept of ‘use in the 

course of trade’ where 3D products are exploited, specifically by hobbyists and enthusiasts. 

After introducing the technology, we look broadly at the impact of 3D printing on the concept 

of trade mark use. Two issues merit discussion: a) the concept of ‘use’ under Article 5(1)(a)10 

and Article 5(2) of the TMD; and b) the restrictive parameters engaged by the phrase ‘in the 

course of trade’. The paper will then highlight a few novel legal issues raised when 

investigating the use of a CAD file under the trade mark lens. The emphasis is on these aspects 

in particular because they pose significant challenges to the law. 

3D Technology: Why It Matters 

3D technology is not new.11 What is new, however, is the significant drop in the price of this 

technology and thus the partial elimination of important trade barriers, namely, investment and 

production costs.12 This new dynamic is said to challenge the trade mark system by facilitating 

cheap and quick production of goods even in a home setting. The real issue, therefore, is not 

whether 3D technology attracts trade mark law’s attention; rather, it is what amounts to a trade 

mark infringement or, more specifically, what amounts to ‘use in the course of trade’ in this 

context. Therefore, the extent to which 3D technology facilitates the production of fake goods 

must be considered. 

Manufacturing  Rather Than Printing: How Does 3D Technology Work? 

A 3D printer creates 3D objects by depositing successive layers of materials. Once the first 

layer is created, the printer head moves vertically upward (or the base downward) and then 

starts printing a second layer at the top of the first and so forth. Finally, all the layers fuse 

together to create a 3D object.13 This process is controlled by CAD.14 

In practice, not all products are printable. Electronic circuits, for instance, are very 

difficult to make due to the fact that their metal, ceramic and plastic parts must first be made 

separately and assembled later. Though the technology is still premature, using the technique 

                                                 
7 Phoebe Li and others, ‘Intellectual property and 3D printing: a case study on 3D chocolate printing’ (2014) 2 Journal of 

Intellectual Property Law and Practice 2. 
8 Carolyn Tweedy, ‘3D Printing and the Future of Intellectual Property’ (ASA, 10 June 2014) Institute for Risk and Innovation 

< www.anniesearle.com/risknews.aspx?a=1498> accessed 14 October 2014. 
9 Gartner, ‘3D printing to result in $100 billion IP losses per year’ (14 October 2013) < www.3ders.org> accessed 6 February 

2015.  
10 In many cases, confusion is not a big concern, particularly where goods are printed for personal consumption; see Lucas 

Osborn, ‘Regulating Three-Dimensional Printing: The Converging World Of Bits And Atoms’ (2014) 51 San Diego Law 

Review 583; Deven R. Desai and Gerard N. Magliocca, ‘Patents, Meet Napster: 3D Printing and the Digitization of Things’ 

(2014) 102 The Georgetown Law Review 1690, 1711. 
11 Patent application 05/165042 ‘method, medium and apparatus for producing three-dimensional figure product’; U.S. Patent 

No. 4,575,330 claiming invention of the stereolithography process (filed 8 August 1984). 
12 BBC, ‘HP looks to 3D printing market to boost performance’ (29 October 2014) <www.bbc.co.uk/news/technology-

29817650 > accessed 6 February 2015. 
13 H. Lipson and M. Kurman, Fabricated: The New World of 3D Printing (Wiley 2013) 65-73. 
14 Desai and Magliocca (n 10) 1696. 

http://www.anniesearle.com/risknews.aspx?a=1498
http://www.3ders.org/
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of voxelization could resolve the problem (also referred to as 3D scan-conversion).15 For the 

products which can be printed, however, 3D technology offers limitless customisation options 

at low cost. The essential tool for the job is a CAD file, which enables precise physical 

replication with no loss in quality.16 As such, it is more accurate to categorise 3D printing as a 

manufacturing rather than a printing process.17 The key to any analysis then hinges on the CAD 

file, but what is it? 

What Is a CAD File? 

As mentioned above, a CAD file is an essential component of the 3D printing process. The file 

may be downloaded from a sharing website18 or created by an individual using a computer 

programme. An easy way to obtain a CAD file is to create it by scanning an existing object 

using a 3D scanner.19  Computer software then converts the scanned file into a CAD file. This, 

in turn, will be adapted into a format that the 3D printer will recognise.20 At this stage, quality 

control is everything. By adding an optical scanner to the 3D printer, an intelligent ‘closed loop 

system’ allows the 3D printer to monitor the printing process and even add extra material, if 

needed.21 If this outlined 3D technology lives up to 3D enthusiasts’ expectations, it could be 

widely adopted by the public.   

In order to investigate the implications of 3D printing for trade mark law, and since a 

trade mark infringement claim is based on ‘the use in the course of trade’ of a sign in relation 

to goods or services, the next section investigates the question of ‘use’. 

THE USE OF A TRADE MARK IN RELATION TO A 3D PRINTED PRODUCT 

In order to establish whether the use of a trade mark in relation to a 3D printed product is a 

‘use’ that affects, or has the potential to affect, the functions of the trade mark, we now look at 

the treatment given by the Court of Justice to the concepts of ‘use’ under Article 5(1)(a) and 

5(2) of the Trade Marks Directive 2008/95.  

The Evolution of Trade Mark Use Doctrine 

In considering whether a trade mark use falls foul of Article 5(1) of the TMD, the court will 

assess, among other questions, whether the ‘use’ of an identical mark in relation to identical 

goods adversely affects the functions of the mark. This ‘deception-based’ approach mainly 

protects the origin function in order to prevent confusion as to the source of goods.22 In the not-

too-distant past the Court of Justice often took the view that, for there to be an infringement, 

the defendant must ‘use’ the claimant’s registered mark to identify the trade origin of the goods 

to which it is attached. The mark, in other words, must be used ‘in a trade mark sense’.23 

This interpretation (use in a trade mark sense) hinges on the average consumer’s 

perception of the meaning of the defendant’s use of the mark: would he view it as a badge of 

origin or for other purposes? In BMW AG v Deenik,24 for example, the BMW trade mark was 

used by Deenik in the course of his business (unauthorised use), where he sold and repaired 

second-hand BMW vehicles. The Court of Justice ruled that Deenik’s use of the BMW sign 

                                                 
15 A voxel (the physical equivalent of a pixel) is the smallest distinguishable part of a 3D image; Lipson and Kurman (no 11) 

16. 
16 Dinusha Mendis, Davide Secchi and Phil Reeves, ‘A Legal and Empirical Study into the Intellectual Property Implications 

of 3D Printing’ (2015) The UK Intellectual Property Office 2.  
17 Lipson and Kurman (n 13) 83. 
18 See, for example, www.thingiverse.com/.  
19 S. Buckley, ‘MakerBot’s Digitizer Will Go on Sale Next Week, Promises 3D Scanning to the Masses’ (14 August 2013) 

<www.engadget.com/2013/8/2014/makerbots-digitizer-will -go-on-sale-next-week> accessed 16 February 2015. 
20 Geomagic, ‘3D Scanner: A Guide to 3D Scanner Technology’<www.rapidform.com/3d-scanners/> accessed 6 February 

2015; Lipson and Kurman (n 13) 97. 
21 Lipson and Kurman (n 13) 277-78. 
22 Lionel Bently and Brad Sherman, Intellectual Property Law (4th edn, OUP 2014) 996. 
23 C-63/97 Bayerische Motorenwerke AG v Deenik [1999] ECR I-905. 
24 ibid. 



 International Journal of Law and Interdisciplinary Legal Studies| 7   

 

© 2015 The Author | IJLILS 2015 © 2015 FLE Learning 

constituted use of the BMW mark within the meaning of Article 5(1)(a) of the TMD. However, 

the Court of Justice went on to say that such use could not be prevented under Articles 5 to 7 

of the TMD25 unless the use created an impression of a commercial connection between the 

defendant and the mark owner.26 As time passed, however, the Court of Justice’s interpretation 

of the concept of ‘use’ has shifted.        

Most scholars and courts credit Arsenal v Reed27 with ushering in the so-called 

functions-oriented approach. The Court of Justice has stressed that the exclusive right under 

Article 5(1)(a) of the TMD must be reserved for cases in which ‘a third party’s use of the sign 

affects or is liable to affect the functions of a trade mark’, in particular the origin one.28 In this 

regard, the fact that consumers perceived the use of a trade mark as badge of support or loyalty 

(not a sign of origin) was irrelevant.29 The Court of Justice ruled in this case that the use of the 

Arsenal trade mark on ‘unofficial’ goods sold by the defendant was ‘such as to create the 

impression that there is a material link in the course of trade between the goods concerned and 

the trade mark proprietor’.30 It was thus liable to jeopardise the essential function of the trade 

mark.31 This seems to indicate that the quality, advertising or communication functions of a 

trade mark could also be protected under Article 5(1)(a) of the TMD.  

Later, in Adam Opel AG v Autec,32 the Court of Justice stressed that a trade mark owner 

can object only to a third party’s use which harms one of the trade mark’s functions. 

Acknowledging that the relevant public did not see the sign on Autec’s cars as an indication 

that the products came from Adam Opel, the Court of Justice pointed out that the use of the 

Opel logo in this instance did not harm the essential function of the Opel mark and thus did not 

infringe Article 5(1)(a) of the TMD.33   

In light of the above, it is not clear whether the ‘trade mark use’ condition is still a 

requirement under Article 5(1)(a).  It seems that the use of a sign as a trade mark is not essential 

so long as that use affects or is liable to affect one of the mark’s functions.  

Marks with a Reputation and óDeath by a Thousand Cutsô 

Under Article 5(2) of the TMD, trade mark law also recognises the value of a trade mark which 

might be independent or separate from that of the goods for which it is registered.34 A mark 

with a reputation enjoys additional protection beyond that available to other marks.35 Still, 

Article 5(2) is not intended to prevent any use of a reputable mark. To fall foul of Article 5(2) 

it must be shown that the use of the junior mark is either detrimental to the distinctive character 

of the senior mark (blurring),36 or the repute of the senior mark,37 or takes unfair advantage of 

                                                 
25 Bayerische (n 23) 64. 
26 ibid 38. 
27 Case C-206/01 Arsenal Football Club Plc v Matthew Reed [2003] European Trade Mark Report 19. 
28 ibid 51. The Court of Justice’s approach to protect the trade mark communication or advertising functions under both Article 

5(1) and (2) of the TMD has stirred a great deal of criticism. See Max Planck Institute for IP and Competition Law, Study on 

the Overall Functioning of the European Trade Mark System (2011), paras 2.184, 2. 179, 2. 208, 2. 229; Commission, 

‘Proposal for a Directive of the European Parliament and of the Council to Approximate the Laws of the Member States 

Relating to Trade Marks’ COM (2013) 162 final, 6. However, not everyone thinks that protecting the advertising or 

communication functions under Article 5(1) is necessarily a bad idea. Posner calls for the protection of a mark’s ability to act 

as an origin guarantee against blurring. Doing so is said to benefit consumers’ ‘internal’ rather than ‘external’ search costs; 

Ty, Inc v Perryman 306 F. 3d 509 (7th Cir. 2002). 
29 Arsenal (n 27) 61. 
30 ibid 56. 
31 ibid 60. 
32 C-48/05 Adam Opel AG v Autec AG [2007] ECR I-1017, para 24. 
33 ibid.  
34 Case C-252/07 Intel Corp Inc v CPM United Kingdom Ltd [2009] European Trade Mark Report 13, para 63. 
35 Article 5(2) TMD. 
36 Intel (n 34) 29. 
37Case C-408/01 Adidas-Salomon AG v Fitnessworld Trading Ltd [2004] F.S.R. 21, Opinion of AG Jacobs, para 38. 
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the distinctive character or repute of the earlier mark.38 The use must also be without due cause. 

The use of a sign as a trade mark does not seem to be a requirement under Article 5(2). 

When establishing detriment to the distinctive character of the earlier mark, the concern 

relates to unauthorised use of the mark on similar or dissimilar goods which may undermine 

the selling power of the senior mark. In Intel v CPM,39 the Court of Justice concluded that 

reputation-based infringement requires that the use of the later mark causes the consumer to 

establish a ‘link’ between the two marks. The requirements for a ‘link’ are not onerous since 

the ‘mere calling to mind’ has been found to be enough to establish a ‘link’ between a mark 

with a reputation and an allegedly infringing activity.40  

The Court of Justice in Intel v CPM41 made it clear, however, that detriment or unfair 

advantage must also be proved over and above the mere existence of a link. The Court of Justice 

added that any detriment to the distinctive character of a trade mark ‘requires evidence of a 

change in the economic behaviour of the average consumer of the goods or services for which 

the earlier mark was registered consequent on the use of the later mark, or a serious likelihood 

that such a change will occur in future’.42 Since proof of actual damage is not required, pre-

emptive action can be taken where there is a serious risk of injury being caused in the future to 

avoid a ‘death by a thousand cuts’. After all, a trade mark owner cannot be required to wait for 

(damage) actually to occur. That said, the proprietor must still ‘prove that there is a serious risk 

that such an injury will occur in future’.43   

The second form of injury is detriment to the repute of the earlier mark. The Court of 

Justice held that detriment is caused when the earlier mark is used in such a way that the trade 

mark’s power of attraction is reduced. This could in particular arise from the fact that the ‘goods 

or services offered by the third party possess a characteristic or a quality which is liable to have 

a negative impact on the image of the mark’.44 Under the unfair advantage defence, a trade 

mark owner is entitled to prevent others from using the mark when to do so would take unfair 

advantage of the earlier mark,45 particularly when such use induces consumers to buy the 

allegedly infringing products.  

3D PRINTING AND THE COMMERCIAL SCALE OF INFRINGEMENT 

It must be stressed that trade marks are not protected in the context of non-business 

transactions. 46 As such, the trade mark owner may not oppose practices that do not have an 

adverse effect on the functions of trade marks. In practice, the interpretation of use in the 

‘course of trade’ is rarely contested. However, if the promise of easy 3D printing materialises, 

the line between private and commercial use could be blurred. The question must be raised, 

therefore: what amounts to the use of 3D products in the course of trade for the purpose of the 

law on trade marks? In this regard, the Court of Justice ruled that the phrase ‘use in the course 

of trade’ relates purely to the existence of economic activity47 or when the use is intended to 

result in ‘gain’ and not as a ‘private matter’.48     

Determining what is an economic activity is not, however, always straightforward. For 

example, deliveries made without charge are sometimes made in the context of a commercial 

                                                 
38 ibid 37. 
39 Intel (n 34) 63. 
40 ibid 
41 Intel (n 34) 38. 
42 ibid 77. 
43 Intel (n 34) 38. 
44 Case C-487/07 L'Oréal SA v Bellure NV [2009] ECR I-5185, para 40. 
45 ibid 49. 
46 Case C-324/09 L'Oréal SA and others v eBay International AG [2012] Bus. L.R. 1369, para 79. 
47 Arsenal (n 27) 40. 
48 C-17/06 Celine Sarl v Celine SA Case [2007] European Trade Mark Report 80, para 17.  
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activity with a view to future economic advantage, namely acquiring new outlets.49 In addition, 

account must be taken of the volume and frequency of sales.50 A one-off sale will not be 

considered to occur in the context of a commercial activity.51     In the 3D 

context, establishing the parameters of a private activity is likely to be problematic since the 

number of consumers who might seek to print 3D printable products for personal consumption 

or otherwise could easily reach a staggering number. Instead of a few individuals selling a few 

hundred items, the likely scenario will be a few hundred thousand individual sellers each selling 

a few counterfeit items.  

The question then is what options are open to a trade mark right holder where an 

individual vendor wishes to sell 3D printed goods. Could the trade mark right holder sue the 

seller, the creator of the CAD file, or both? To answer these questions, the following two 

scenarios will be investigated: first, the use of the mark in relation to 3D printed products under 

Article 5(1)(a) and 5(2) of the TMD and; second, the use of the mark in relation to CAD files. 

USE OF A 3D PRINTED PRODUCT UNDER ARTICLE 5(1)(A) OF THE TMD 

Trade mark protection under Article 5(1)(a) of the TMD is absolute; in this case, confusion is 

assumed.52 After all, it is difficult to envisage cases where the use of an identical mark in 

relation to identical goods would not adversely affect the original function of the mark.53 The 

term ‘absolute’ however does not mean that the protection of the trade mark owner is assured 

in respect of all parties and in all circumstances.54      

On these facts where the relevant public does not perceive the use of the sign identical 

to the mark appearing on the 3D product marketed by unauthorised party as an indication that 

those products come from the owner of the trade mark or from economically linked 

undertakings, the court would have to conclude that the use at issue does not affect the original 

function of the mark.          So, under 

BMW, infringement rests on the average consumer’s perception of the meaning of the 

defendant’s use of the mark in relation to the 3D product: would a consumer view it as a badge 

of origin or for other purposes? However, according to Arsenal, the fact that a consumer might 

perceive the 3D branded products as replicas, for instance, is irrelevant so long as such a ‘use’ 

of the sign in relation to the 3D product affects, or is liable to affect, the origin, quality, 

advertising or communication functions of the trade mark. Put simply, the use of the sign as a 

trade mark is not essential.       This flexible 

reading of a trade mark use seems to suggest that under the functions-oriented approach, the 

use of a sign in relation to 3D printed goods that are identical to those for which the trade mark 

is registered is likely to be considered an infringement.55 However, it should be noted that the 

final result will ultimately rest on whether the mark was used in ‘the course of trade’. In the 

realm of 3D printing this clause is likely to be tested very thoroughly. 

Assuming the use (sale) falls foul of Article 5(1) of the TMD and passes the volume 

threshold established by the Court of Justice in L'Oréal v eBay, the sale of the 3D printed 

                                                 
49 Case C-96/09 P Anheuser-Busch, Inc v Budějovický Budvar [2011] European Trade Mark Report 31, para 152.  
50 L'Oréal (n 46) 55. The claims in this case involved the prevention of ‘use’ in relation to goods intended for sale to third 

states, goods including sample or tester products, goods without original packaging and in two of the transactions counterfeit 

items bearing the claimants’ trade marks. 
51 L'Oréal SA (n 46), para 52 (Opinion of Advocate General Jääskinen). In Kean v. McGivan [1982] FSR 119, 120 per Ackner 

LJ (the Court of Appeal denied the claimant (a small northern-based political party) a business status because his commercial 

activities were limited to the hiring of halls for meetings. It was a passing off case.). 
52 Recital 11 of TMD. 
53 Bently and Sherman (n 22) 978. 
54 Adam Opel (n 32) 24. 
55 The use of the mark in such an accurate and detailed 3D copy of the real product is unlikely to be in accordance with honest 

commercial or industrial practice; Case C–228/03 Gillette Co, Gillette Finland Co OY v LA-Laboratories Ltd OY  [2005] 

European Trade Mark Report 67, para 45. 
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objects would be considered an infringement under trade mark law, but who is to blame? In 

principle, the seller of 3D printed counterfeit products is likely to be liable for the infringement.  

USE OF A 3D PRINTED PRODUCT UNDER ARTICLE 5(2) OF THE TMD 

It is clear that the use of a reputable mark in relation to 3D printed goods could have certain 

repercussions for the quality, communication and advertising functions of that mark. In 

principle, the owner of a trade mark with a reputation has the right to prevent the use of the 

mark in relation to any good or service that takes unfair advantage of, or is detrimental to, the 

distinctive character or the repute of the trade mark. Acknowledging this fact, the Court of 

Justice jurisprudence seems to enable the owners of marks with a reputation to stop a slow but 

steady erosion of their distinctiveness by individual users.56 According to Jacob L.J., ‘the harm 

or prospect of harm must be real and tangible’57 before relief can be obtained. As such, it would 

seem that for dilution to occur there must be an economic behavioural change that adversely 

affects the earlier mark and which ultimately involves the reduction of consumers’ willingness 

to purchase goods or services sold under the earlier mark.58 In any event, it is for national courts 

to determine whether the use at issue constitutes use without due cause which takes unfair 

advantage of, or is detrimental to, the distinctive character or the repute of the registered trade 

mark.           In theory, 

trade mark law therefore seems well placed to tackle 3D luxury goods concerns. Unauthorised 

3D printed products are counterfeit and there is no reason to believe that they should be treated 

any differently under Article 5(2).  

WHEN DOES A CAD FILE INFRINGE A TRADE MARK? 

Unlike the use of a trade mark in relation to 3D printed products, the use of a CAD file raises 

a few truly novel legal challenges, particularly where the CAD file was distributed (sold) and 

then used by others to print branded goods. If this was the case, and assuming that the trade 

mark infringement claims would cover both the CAD file and the 3D products, would the use 

of the trade mark in connection with the CAD file be considered a trade mark use per se? 

Would such a use fall foul of Article 5(1) or (2) of the TMD? To answer these questions, it 

must first be determined whether a CAD file is a good or a service. Given space constraints, 

however, we will not address this question in detail. In principle, Section 61(1) of the UK Sale 

of Goods Act 1979 (SGA) defines goods as being ‘all personal chattels other than things in 

action and money’.59 Typically, computer software is not usually classified as a good unless 

the digital product is supplied on some physical medium.60 If a product is customised to a 

customer’s needs, it will probably be classified as a service.61 In St Albans v Computers 

Limited, 62 the Court of Appeal (England and Wales) ruled that when the software is contained 

on a ‘machine readable medium, such as paper cards, magnetic tapes, discs, drums or magnetic 

bubbles’, then this falls within the definition of ‘goods’ under the Sale of Goods Act 1979.  In 

London v IBM,63 the High Court (England and Wales) also made it clear that if a customer buys 

a music CD or if the CD contains software, it must be considered a ‘good’, but this is not the 

case where the software is licensed.64 CAD files are likely therefore to be treated as either 

                                                 
56 Intel (n 34) para 37. 
57 ibid 
58 Intel (n 34) 77-38; L'Oréal (n 44) 40-49. 
59 Sale of Goods Act 1979 s.61(1) and the Supply of Goods and Services Act 1982 s.18. 
60 Fern Computer Consultancy Ltd v Intergraph Cadworx & Analysis Solutions Inc [2014] Bus. L.R. 1397 (Chancery 

Division), paras 10-62, 63, 66, 68 and 70. 
61 Robert Bradgate, ‘Consumer Rights in Digital Products’ (2010) UK Department for Business, Innovation and Skills 45.  
62 St Albans City and DC v International Computers Ltd [1996] EWCA Civ 1296 (England and Wales Court of Appeal (Civil 

Division). 
63 London Borough of Southwark v IBM UK Ltd [2011] EWHC 549 (TCC), 96 (b). (England and Wales High Court 

(Technology and Construction Court). 
64 ibid 77. 
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goods or services depending on how the software is obtained. When examined under the trade 

mark lens, however, the legal characterisation of CAD software raises a number of further 

questions.         If trade mark 

proprietors are to be able to prevent the use or distribution of their marks in relation to CAD 

files under Article 5(1) of the TMD, the following, usually straightforward, conditions merit 

detailed discussion: (i) use in the course of trade; (ii) use in relation to goods or services which 

are identical or similar to those covered by the trade marks; and (iii) use that affects or is liable 

to affect the essential function of the trade mark.65 When the creator of a CAD file, which 

includes a sign corresponding to a trade mark, offers the file for sale, he does so as a commercial 

activity. Satisfying condition (i) therefore is not onerous here. Would such use however be in 

relation to identical or similar goods or services within the terms of (ii)? As noted under Article 

5(1) of the TMD, the use must be in relation to goods or services that are identical or similar 

to those covered by the trade mark.66 A CAD file comprises computer code enabling the virtual 

on-screen representation of a physical product;67 it is not itself a copy of that product. While 

CAD software has many uses,68 from a consumer’s perspective the CAD file here serves one 

object: enabling the product to be printed. That is why the CAD software should not be equated 

with, and is not identical or similar to, the goods or services covered by the trade mark. 

Establishing that the creator of the CAD file sought to mislead users as to the origin of the file, 

leading them to believe that the file originated from the proprietor of the trade mark or from an 

economically connected undertaking, would therefore be quite challenging. Unlike use in 

relation to 3D printed goods, the use of the mark in relation to the CAD file is thus unlikely to 

affect or be liable to affect the essential function of the trade mark. It would not appear to be a 

use in relation to identical or similar goods or services for the purpose of Article 5(1). In fact, 

it is doubtful whether the CAD file per se is capable of conveying specific information, 

particularly about the source of goods or services within the meaning of Article 5(1) of the 

TMD.  

A further issue arises in relation to the protection of trade marks with a reputation under 

Article 5(2) of the TMD. Whether infringement occurs will here depend on whether the sign is 

used in relation to the CAD file in a way that is detrimental to, or takes unfair advantage of, 

the trade mark. The way consumers perceive the use of the mark with a reputation in relation 

to the CAD file is not, in itself, an obstacle to the protection conferred by Article5(2), so long 

as the relevant public establishes a link between the use of the sign in the CAD file and the 

mark.69           Article 

5(3) of the TMD provides a non-exhaustive list of the types of use that may be prevented, 

including the use of the sign on business papers and on advertising.70 Would, for instance, 

advertising for a CAD file, making reference to a mark, be considered a use that causes 

detriment to or takes unfair advantage of the mark? This would seem a possibility in that the 

mark is used here to promote sales of software designed to facilitate the production of multiple, 

comparatively cheap copies of the trade marked goods.   

Given the limitations and uncertainties highlighted above, and since the use of a mark 

in a CAD file may potentially contribute to infringements by third parties arising from trade in 

the printed goods, would it be possible to sue the creator of the CAD file for contributory 

infringement? There is, however, no express provision in the TMD which addresses the 

                                                 
65 Article 5(1) of TMD. 
66 Arsenal (n 27) 56. 
67 ‘Speak CAD Like a Pro: 13 CAD File Acronyms Explained’ (3 March 2013) <www.autocad360.com/blog/13-cad-

acronyms-explained/ >accessed 16 February 2015. 
68 ibid 
69 Case C-408/01 Adidas-Salomon AG, Adidas Benelux BV v Fitnessworld Trading Ltd [2004] European Trade Mark Report 

10, para 39. 
70 Article 5(3)(d) of TMD. 
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question of ‘contributory’ infringement and it is rather unlikely that such a concept of 

infringement will be accepted.71     

Free Is Expensive: CAD Files and the Limitations of Trade Mark Law   

A final possible scenario must be examined: one in which a freely distributed CAD file, which 

does not include a trade mark, is then used by others to print branded goods. Such a ‘charitable’ 

act still could wreak commercial havoc.72 The harm will be done to the trade mark even with 

the acknowledgement that no reasonable consumer is likely to mistakenly believe that the 

creator of the CAD file is in fact related to the proprietor of the brand.    In light of 

the above, is it possible to regulate private activities which in a substantial way interfere with 

or obstruct the exercise of the trade mark owner’s rights? In Wickard v. Filburn, the US 

Supreme Court pointed out that wheat grown for personal use could be federally regulated 

because it removed a customer from the interstate wheat market, adding that: ‘the commerce 

power is not confined in its exercise to the regulation of commerce among the states. It extends 

to those activities intrastate which so affect interstate commerce’.73 So in principle there should 

be no reason for not regulating private activities that impede the exercise of the trade mark 

owner’s rights, but how? Such activities are more likely to be controlled under either patent 

law (assuming the file is patented) or copyright law74 than trade mark law. Even under 

copyright law, the impact on the use of the CAD file varies depending on how the file was 

created in the first place.75 It remains to be seen how courts will deal with such possibilities.  

CONCLUSION 

The discussion above suggests that there are significant limitations to the protection trade mark 

law can offer rights owners in the developing field of 3D printing. The requirement that the 

sign be used ‘in the course of trade’ for an infringement to arise is of particular importance 

here, in that 3D printing may be on a substantial scale and at the same time primarily for private 

purposes. For this reason trade mark holders may well wish to pursue the providers of CAD 

files. But CAD files do not directly replicate the physical products protected by the mark, and 

protection may, at most, be available in relation to marks with a reputation. Considering the 

impact CAD files could have on the functions of such marks, they should be treated as goods 

or services for the purposes of trade mark law. Even so, trade mark protection will remain 

limited to cases where CAD files are distributed in the course of trade. In other cases where, 

for example, CAD files are not sold, it is hard to imagine any possible involvement for trade 

mark law. 

                                                 
71 Concerning the difficulty of establishing contributory liability under trade mark law, see C-236/08, C-237/08 and C-238/08 

Google France, Google Inc. v Louis Vuitton Malletier [2010] European Trade Mark Report 30, Opinion of AG Poiares, paras 

48, 54, 83, 113 and 117. 
72 In one incident, Defence Distributed posted a 3D gun blueprint on its web that was downloaded over 100,000 times before 

it was taken down, ‘the 3D-Printed Guns Are Now On Pirate Bay For Download, Despite State Department Efforts To Stamp 

Them Out’ (10 May 2013) < http://www.huffingtonpost.com/2013/05/10/3d-guns-pirate-bay_n_3253207.html.> accessed 6 

February 2015. 
73 Wickard v. Filburn 317 U.S. 111 (1942), 317 U. S. 124. 
74 Li and others (n 7) 8-11; D Mendis, ‘Clone Wars: Episode II- The Next Generation: The Copyright Implications relating to 

3DPrinting and Counter-Aided Design (CAD)Files’ (2014) 6 Law, Innovation and Technology 265. 
75 Scanned, drawn or otherwise.  
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SHAREHOLDER PRIMACY AND THE INTERESTS OF THE 

COMPANY: HOW ECONOMIC THOUGHT CAN BE TRANSFERRED 

TO LAW? 

EGLĖ LAURAITYTĖ1 AND PAULIUS MILIAUSKAS2 

ABSTRACT: 

Economic reasoning has become so intrinsic to company law that it is getting harder to 

distinguish between legal and economical approaches in this field. Furthermore, in the 

scholarship of company law, it has become customary to combine comparative method and 

economic analysis of law. In this context, the contractual theory of corporations currently 

dominates economic analysis of corporate law. However, economic thought is not always 

clearly reflected in legal norms. A good example from corporate law field is the position of 

shareholders. 

This article will therefore: (i) review the main arguments of contractual and agency 

theories of the corporation which support the shareholder primacy principle; (ii) analyse how 

this principle can be reflected in positive company law; and (iii) review to what extent the 

shareholder primacy principle is reflected by a legal concept of the interests of the company.  

Keywords: Company law, law and economics, interests of the company, shareholder primacy 

INTRODUCTION 

In the scholarship of company law it has become traditional to combine comparative method 

and the economic analysis of law.3 Some US scholars even imply that economics of corporate 

law is a synonym for corporate law jurisprudence itself.4 In this context, the contractual theory 

of corporations currently dominates the economic analysis of corporate law. This theory 

explains the contractual origin of corporations and the enabling nature of corporate law norms. 

In addition, the theory incorporates economic agency theory and explains the superiority of 

shareholders’ interests in corporate law, i.e. why company law norms (or ‘the standard 

contract’)5 provide, or should provide, rules which primarily ensure the interests of the 

shareholders. According to some authors, the adoption of the shareholder primacy model is 

increasingly taken for granted in, inter alia, transition economies.6 

However, economic thought is not always clearly reflected in legal norms. A good 

example from the field of corporate law is the role of shareholders. In most continental 

European jurisdictions, shareholders are viewed only as members of a particular company; 

while directors have fiduciary duties towards the company and so have no direct legal 

obligations towards shareholders. Economic theorists, on the other hand, claim that 

shareholders should be considered as principals, and directors (or managers) as their agents. 

Thus, managers would seem to have direct fiduciary duties towards the shareholders. Such a 

dichotomy in thought creates ambiguities and it is difficult to determine the line where 

economic arguments end and the legal position starts. 

                                                 
1 Eglė Lauraitytė LL.M is practicing attorney at law, and a PhD candidate at Vilnius University, Faculty of Law, Lithuania, 

egle.lauraityte@tf.vu.lt. 
2 Paulius Miliauskas is practicing attorney at law and an assistant professor at Vilnius University, Faculty of Law, Lithuania, 

paulius.miliauskas@tf.vu.lt. 
3 S. Grundmann, European company law: organization, finance and capital markets (2nd edn, Intersentia 2012) 41. 
4 B. Mcdonell and C Hill, ‘Introduction: The evolution of the economic analysis of corporate law’ in B. Mcdonell and C. Hill 

(eds) Research Handbook on the Economics of Corporate Law (Edward Elgar Publishing Limited 2012) 1. 
5 F. H. Easterbrook and D. R. Fischel, The Economic Structure of Corporate Law (Harvard University Press 1991) 1–4. 
6 S. Deakin,‘The coming transformation of shareholder value’ (2005) 13(1) Journal of Corporate Governance and International 

Review 11. 
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Therefore, this article is aimed at shedding some light into such dichotomy by analysing 

the concept of the interests of the company.7 

A CONTRACTARIAN APPROACH TO COMPANY LAW 

The idea that contracts and companies (firms) are related was expressed in the transaction cost 

theory when Coase argued that long-term contracts are likely to create relationships that could 

be termed as ‘firm’.8 A similar idea was also expressed by Williamson, who stated that 

transaction cost theory ‘poses the problem of economic organization as a problem of 

contracting’.9 However, the origin of contractarianism is usually attributed to Alchian and 

Demsetz10 and to Jensen and Meckling.11 

According to Alchian and Demsetz, a firm is a ‘contractual organization of inputs’12 

with a ‘centralized contractual agent in a team productive process’.13 This centralised 

contractual agent is not a firm but the residual claimant (shareholder) and is intended to monitor 

the inputs and outputs of other members of the team in order to prevent them from shirking. 

Following this line of thought, Jensen and Meckling formulated a definition of a ‘firm’ as a 

nexus of contracts.14 Thus, a corporation is nothing more than a multitude of complex 

relationships, i.e. contracts between the legal fiction (the firm), the owners of the labour, 

material and capital inputs, and the consumers of output.15 In this sense the ‘behaviour’ of the 

firm resembles the behaviour of a market, that is, the outcome of a complex equilibrium 

process.16 Furthermore, a firm is an artificial creation and the emphasis should be on the 

conflicting objectives of corporate constituents. Thus, the idea of the interests of the company, 

from the economist’s perspective, seems to be almost a meaningless concept.17 However, this 

is not the case when one examines positive company law and related legal discourse on the 

interests of the company.18  

While rejecting the concept of the interests of the company, contractarian theory 

embraces the shareholder primacy principle, which substitutes, or is equated to, the interests of 

the company. However, if a corporation is nothing more than economic contracts obtaining 

among various constituencies, why does company law establish (to a different degree in 

different jurisdictions), or should establish, rules which primarily ensure the interests of the 

shareholders? The contractual theory of the corporation provides several arguments why the 

shareholder primacy principle and the respective model of the corporation in certain 

jurisdictions is, and should be, dominant. One of the main normative grounds for this model is 

explained using agency theory, while other main arguments refer to, inter alia, the special 

                                                 
7 For the purposes of this article, the terms ‘the interests of the company’ and ‘the purpose of the company’ will be used as 

synonyms.  
8 R.H. Coase, ‘The Nature of the Firm’ (1937) 4(16) Economica 392. 
9 O. Williamson, The Economic Institutions of Capitalism: Firms, Markets, Relational Contracting (The Free Press 1985) 20. 
10 A.A. Alchian and H. Demsetz, ‘Production, Information Costs, and Economic Organization’ (1972) 62(5) The American 

Economic Review 777. 
11 S. Learmount, ‘Theorizing corporate governance: new organizational alternatives’ (2003) 14(1) Journal of Interdisciplinary 

Economics 159; M.C. Jensen and W.H. Meckling, ‘Theory of the Firm: Managerial Behavior, Agency Costs and Ownership 

Structure’ (1976) 3(4) Journal of Financial Economics 305.  
12 Alchian and Demsetz (n 10) 783. 
13 ibid 778. 
14 Jensen and Meckling (n 11) 311. 
15 ibid 310. 
16 ibid 311. 
17 Easterbrook and Fischel (n 5) 12. 
18 For example, A. Keay, ‘Ascertaining the corporate objective: An entity maximisation and sustainability model’ (2008) 

71(5) The Modern Law Review 663. 
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status of shareholders (residual claimants), and incomplete contracts, as well as offering 

broader efficiency and welfare arguments.19 

At the core of agency theory there are different and conflicting relations among various 

corporate constituents.20 It should be noted that the term ‘contract’ in this context does not have 

the meaning attributed to it by law. Agency theory states that there are two main actors at any 

given time (although they can be treated differently depending on the situation): the principal 

and the agent. The principal in this relationship is the stronger party since he has the authority 

and power to appoint and direct the agent. The agent, on the other hand, performs all the tasks 

with the authority delegated to him in the best interests of the principal.21 An important factor 

in this theory is the assumption that both the principal and the agent are rational utility 

maximisers.22 Consequently, such reasoning leads to conclusion that the agent might favour 

his own agenda and not the interests of the principal. 

Because the agent is considered to be a utility maximiser, agency theorists have 

assumed that the relationships between the principal and the agent are problematic because of 

their human nature as clearly shown by Jensen and Meckling.23 Under such presumptions, the 

agent is likely to neglect the interests of the principal in order to pursue his own agenda.  

Due to the nature of the agent to prefer his own interests over the interests of the 

principal, conflicts of interest arise. These conflicts of interest are a secondary, undesirable 

outcome of the agency relations that create the so-called agency costs.24 If agency costs are low 

enough, the principal will engage in monitoring the agent and will direct him to act in the 

interests of the principal. However, if the agency costs are high, the principal is likely to choose 

not to control the agent and instead to allow the agent to act as he sees it fit. 

Due to these agency theory assumptions – that shareholders are the principals and 

managers are the agents of the shareholders – coupled with the fact that, due to the opportunistic 

behaviour of agents, the principals might incur agency costs, it is concluded that managers 

should act mainly for the interests of shareholders.25 This leads to the reasoning that managers 

should have duties towards shareholders.26 This, in turn, should be reflected in the legal regime, 

which should provide rules that limit agency costs to the maximum extent possible, and should 

align the interests of managers with the interests of shareholders. Thus, it could be argued that 

shareholder primacy model lies at the heart of agency theory. Furthermore, economic agency 

theory can be used as a normative ground for legal intervention in order to protect the interests 

of the shareholders. 

SHAREHOLDER PRIMACY AND POSITIVE LAW 

It is challenging to establish in simple terms how the theoretical shareholder primacy principle 

is reflected in positive company law. First of all, the concept of shareholder primacy can mean 

different things for different authors. For example, it can mean: 

                                                 
19 For an overview of arguments for and against shareholder primacy (including from the property rights theory of the 

corporation, etc.), see: A. Keay, ‘Shareholder Primacy in Corporate Law: Can it Survive? Should it Survive?’ (2010) 7(3) 

European Company and Financial Law Review 369.  
20 Jensen and Meckling (n 11) 308. 
21 A practical and illustrative example on the principal-agent relations is given by Posner. See: E. Posner, ‘Agency Models in 

Law and Economics’ (2000) University of Chicago Law School, John M. Olin Law and Economics Working Paper No. 92 

<http://ssrn.com/abstract=204872> accessed 15 December 2015. 
22 Jensen and Meckling (n 11) 308. 
23 M.C. Jensen and W.H. Meckling, ‘The Nature of Man’ (1994) 7(2) Journal of Applied Corporate Finance 4. 
24 Agency costs in agency theory are defined as a sum of: ‘(1) the monitoring expenditures by the principal, (2) the bonding 

expenditures by the agent, (3) the residual loss’. See, Jensen and Meckling, (n 11) 308. 
25 A. Shleifer and R.W. Vishny, ‘Survey of Corporate Governance’ (1997) 52(2) The Journal of Finance 737. 
26 Although from legal point of view, there are arguments against agency between managers and shareholders. See. Keay (n 

19). 
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1. the model of the corporation reflected in the positive law of certain jurisdictions (for 

example, the USA27 or other Anglo-Saxon jurisdictions);28 

2. the standard shareholder-orientated normative model of the corporation;29 

3. one of the corporate governance theories30 (for example, which claims that the main 

control of the corporation is vested in shareholders as a class and the fiduciary duty of the 

management bodies is to maximise the wealth of the shareholders;31 or which claims that 

the purpose of the company is the maximisation of shareholder wealth);32 

4. part of the contractual theory of the corporation, which explains why company law mainly 

ensures, and should ensure, as a priority, the interests of the shareholders vis-a-vis other 

stakeholders;33 

5. the cultural norms and other practices aside from company law as described by Deakin.34 

 

Moreover, contractarian scholars usually do not extensively discuss which specific 

legal norms reflect the shareholder primacy model of the corporation.35 Some authors stress 

the regulation of the fiduciary duties, while others use the purpose of the company as a criterion 

reflecting the legal shareholder primacy model.36  

Perhaps one of most explicit shareholder models of the corporation is provided by H. 

Hansmann and R. Kraakman.37 In these authors’ opinion, if the jurisdiction in question does 

not establish co-determination rules for employees, or any other participation in corporate 

governance for other stakeholders, one of the main legal indicators of shareholder primacy 

model vis-a-vis other stakeholders (in the normal course of business38) could be the legal 

concept of the interests of the company. Of course, the single criterion of the interests of the 

company does not show the real power of shareholders in a particular corporate governance 

system, which also depends on such factors as concentration of ownership, corporate 

governance structure, and division of legal powers/competences between general shareholder 

meeting and other corporate bodies. Nevertheless, at a macro level, the legal concept of the 

interests of the company, in the authors’ view, indicates a normative model of the corporation 

in a particular jurisdiction and serves as a guiding principle for the interpretation of various 

legal norms, for example, fiduciary duties, inquiry proceedings, or the validity of the 

transactions contradicting the purpose of the company. Thus, the meaning behind the interests 

of the company could have not only theoretical, but also practical implications. 

The interests of the company can be formulated by legislature expressis verbis and can 

be further explained through the fiduciary duties of the management bodies (for example, by 

                                                 
27 K. Hopt, ‘Comparative Corporate Governance: The State of the Art and International Regulation’ (2011) 59 American 

Journal of Comparative Law 29. 
28 J. Boatright, ‘Shareholder Model of Corporate Governance’ in R. W. Kolb (ed) Encyclopedia of Business Ethics and Society 

(SAGE Publications Inc. 2008) 1903. 
29 H. Hansmann and R. Kraakman, ‘The End of History for Corporate Law’ (2001) 89 Georgetown Law Journal 440. 
30 Mcdonell and Hill (n 4) 7; S. Bainbridge, The new corporate governance in theory and practice (Oxford University Press 

2008) 8. 
31 ibid 8–10. 
32 Keay (n 19); Keay (n 18). 
33 Easterbrook and Fischel (n 5) 37. 
34 See Deakin (n 6). 
35 For example, Easterbrook and Fischel only broadly discuss shareholder primacy as normative and positive principle reflected 

in US company law. See: Easterbrook and Fischel (n 5) 37. 
36 Bainbridge (n 30) 8–10; Keay (n 19). 
37 Hansmann and Kraakman (n 29). 
38 In the case of insolvency it is common that the interests of the creditors and their protection become dominant, and thus they 

are secured vis-a-vis shareholder interests by company law or bankruptcy law norms respectively. See: J. Armour, G.  Hertig 

and H. Kanda, ‘Transactions with Creditors’ in R. Kraakman and others (eds) The Anatomy of Corporate Law: A Comparative 

and Functional Approach (2nd edn, Oxford University Press 2009) 115–151. 
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identifying persons to whom such fiduciary duties are owed), or through other legal norms.39 

Furthermore, the purpose of the company can be interpreted as either a specific purpose 

applicable only to a particular legal form (company) formulated by legislature or courts, or as 

specific objects, aims and goals established in the articles of association or other internal 

documents of the company (for example, the provision of IT services, or the protection of 

investors). The analysis provided in the next part of this article is based on the concept of the 

interests of the company formulated by the legislature and courts of one emerging economy – 

Lithuania. 

THE CASE OF LITHUANIA 

The meaning of the purpose of the company in Lithuanian company law can be revealed 

through systematic analysis of various legal sources, especially statutory acts and case law.  

The Lithuanian Civil Code distinguishes between public and private legal entities.40 

The purpose of the private legal entity (i.e. the purpose of the company, which is considered a 

private legal person under Lithuanian law41) is to meet private interests.42 Linguistic analysis 

of the purpose of the private company can be interpreted broadly – it can be taken as meaning 

any private purpose and not necessarily interests of the shareholders of a particular company. 

Nevertheless, systematic analysis of law and intentions of the legislature43 suggest that the term 

‘private interests’ mainly refers to shareholder value maximisation, which is achieved through 

profit-seeking. According to the commentary of the Civil Code, private interests should 

primarily be understood as shareholder profit.44 Thus, even though the Civil Code does not 

specifically refer to shareholder value maximisation, this maximisation seems to be the intent 

of the Civil Code. This conclusion is also partially supported by the provisions of the Law on 

Companies stipulating that management bodies must act for the benefit of (i) the company and 

(ii) its shareholders.45 In addition, according to the Civil Code, fiduciary duties as a general 

rule are owned to the company, but management bodies are also obliged to act reasonably and 

fairly towards the members of other bodies of the company.46 Guidance regarding listed 

companies is also given by the Corporate Governance Code,47 which is applicable based on the 

‘comply or explain principle’. According to the Corporate Governance Code, the overriding 

objective of a company should be to operate in the common interests of all the shareholders by 

optimising shareholder value over time.48 

Most extensively, the concept of the interests of the company is being discussed by 

courts in cases related to the fiduciary duties of management bodies, inquiry proceedings of 

                                                 
39 Under Lithuanian law, the purpose of the company (and other interchangeable terms such as the interests of the company, 

or benefits for the company) are used in several articles of the Lithuanian Civil Code (for example, 2.39 (Name of the legal 

person), 2.47 (Articles of association of the legal persons), 2.81 (Bodies of the legal person), 2.114 (Recognition of legal 

person as being illegally established), 2.115 (Mandatory sale of shares), 2.122 (Transfer of voting rights), 2.83 (Invalidity of 

ultra vires transactions), 2.87 (Duties of the members of the legal person's bodies), 2.124 (Inquiry proceedings) and of the Law 

on Companies, for example, Article 19(8)). 
40 Civil Code 2000, Article 2.34 (1). 
41 Law on Companies 2000, Article 2(2).  
42 Civil Code 2000, Article 2.34 (3). 
43 The legislature’s intent is based on the commentary of the Civil Code, which was written to a great extent by the scholars 

who drafted the Civil Code. 
44 V. Mikelėnas, G. Bartkus, V. Mizaras and Š. Keserauskas, Lietuvos Respublikos Civilinio kodekso komentaras. Antroji 

knyga. Asmenys (Justitia 2002) 97–99, 119.  
45 Law on Companies 2000, Article 19(8). 
46 Civil Code 2000, Article 2.87. 
47 Lithuanian Securities Exchange Commission and NASDAQ OMX Vilnius stock exchange. The Corporate Governance 

Code for the Companies Listed on NASDAQ OMX Vilnius stock exchange, 2010. Available online at: 

<http://www.nasdaqomxbaltic.com/files/vilnius/teisesaktai/The%20Corporate%20Governance%20Code%20for%20the%20

Companies%20Listed%20on%20NASDAQ%20OMX%20Vilnius.pdf>, Principle 1. 
48 ibid 6. The role of other stakeholders and their interests seems to be limited to respecting their rights and interests established 

in law (ibid, principle 9). 

http://www.nasdaqomxbaltic.com/files/vilnius/teisesaktai/The%20Corporate%20Governance%20Code%20for%20the%20Companies%20Listed%20on%20NASDAQ%20OMX%20Vilnius.pdf
http://www.nasdaqomxbaltic.com/files/vilnius/teisesaktai/The%20Corporate%20Governance%20Code%20for%20the%20Companies%20Listed%20on%20NASDAQ%20OMX%20Vilnius.pdf
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the company and the validity of the transactions entered against the purposes of the company. 

Some of the most significant cases are analysed below. 

Analysis of case law regarding fiduciary duties mainly reveals that the interests of 

shareholders (in the ordinary course of business) or the interests of creditors (in case of 

insolvency of the company) are taken into account when explaining the content of the interests 

of the company. In a case dealing with the duty of loyalty of members of the management body, 

the Supreme Court ruled that if management bodies strive to satisfy the interests of only one 

particular shareholder, this might be considered a violation of the duty of loyalty owned to the 

company.49 Thus, in the authors’ view, the Supreme Court indirectly upheld the position that 

acting in the interests of the company should mean acting in the interests of the shareholders 

in corpore (the shareholders as a class) and not in the interests of one shareholder (despite the 

fact that such a shareholder might be the majority owner of the shares). The Supreme Court 

analysed the profit maximisation rule as a requirement applicable to the company. The court 

stated that unprofitable transactions executed by management bodies of the company might 

reduce the value of the shares, and thus might violate the pecuniary rights of shareholders.50  

However, the court’s position and interpretation of the interests of the company is based 

on the status of the company. The more financial distress the company faces, the more the 

interests of other corporate constituents are discussed in the court’s reasoning. The interests of 

the creditors are considered especially when a company faces insolvency proceedings. In 

several cases where the interests of creditors were at stake, the Supreme Court indicated that 

management bodies have to act for the interests of the company, and that these interests do not 

always coincide with the interests of shareholders.51 This also means that members of the 

management bodies do not have any fiduciary duties to the creditors of the company in the 

ordinary course of business,52 during which the main duty of the management bodies is to 

satisfy the interests of the shareholders.53 However, in the event of insolvency, the interests of 

the creditors prevail.54 

The interests of the company are also reflected in cases dealing with ultra vires 

transactions, where courts analyse such terms as ‘profit maximisation’, ‘profit seeking’ or ‘not 

causing harm’. Under Lithuanian law, ultra vires transactions are transactions entered into by 

the management bodies of the company which contradict the purpose and aims of the company 

stipulated in the articles of association.55 

There are various explanations of the interests of the company provided by courts in 

this context. However, the Lithuanian Supreme Court’s overall rhetoric has changed over time 

to a less strict interpretation of the profit-seeking purpose of the company. For example, some 

time ago the Supreme Court noted that the company is a profit-seeking legal entity which has 

the purpose of receiving the maximum profit possible.56 Thus, a duty to maximise – and not 

just to receive – profit, or not to cause harm, was introduced by the Court. In another similar 

case, the Supreme Court also established that even though profit-seeking as a purpose of the 

                                                 
49 AB „Klaipėdos Smeltė“ v UAB „Birių krovinių terminalas“, D. B. and R. M. [2008] No. 3K-3-73/2008 (Supreme Court of 

Lithuania). 
50 Ibid. 
51 BUAB „Barklita“ v G. B. and J. G. [2009] No. 3K-3-528/2009 (Supreme Court of Lithuania); BUAB „Panevėžio balsas“ v 

UAB „Eksena“ [2009] No. 3K-3-244/2009 (Supreme Court of Lithuania). 
52 „Panevėžio spaustuvė“ v R. Š. , A. B. , A. G. [2012] No. 3K-3-19/2012 (Supreme Court of Lithuania). „Klaipėdos Smeltė“ 

v L. A. [2013] No. 3K-3-290/2013 (Supreme Court of Lithuania). 
53 ibid. 
54 ibid. BUAB “LRG farmacija” v D. B., K. B., L. K., M. V. ir G. A. [2013] No. 3K-3-234/2013 (Supreme Court of Lithuania). 
55 Civil Code 2000, Article 1.82. 
56 BAB “Statūna” v UAB “Parama”, UAB “Deklitas”, J. S., J. Ž., P. R., D. R., S. R [2004] No. 3K-3-263/2004 (Supreme 

Court of Lithuania). The Court ruled that a transaction is against the interests of the company if it is concluded with parties 

closely related to the members of the management body without obtaining prior approval from the general meeting of 

shareholders, as required under the law and articles of association, and for a price significantly lower than the market value. 
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company is not established in the articles of association, it is nevertheless the purpose of a 

private company and the foundation of its existence.57 

However, in several later cases, the Supreme Court discussed only profit-seeking and 

not the maximisation of profit. For example, the court indicated that the sale of a property for 

a price significantly lower than the market price runs counter to the purposes of a private legal 

entity, i.e. to seek profit.58 Likewise, excessively risky and unprofitable transactions might be 

recognised as contradicting the purpose of the corporation.59 Moreover, in a more recent case, 

the Supreme Court expanded its interpretation by explaining that the general purpose of a 

private company is to satisfy private interests, and that profit-seeking is one of the means of 

achieving this purpose.60 The court pointed out that unprofitable transactions cannot per se be 

a legitimate ground for invalidating a particular transaction, unless it is obviously harmful for 

a company and such harm cannot be rectified by other means (for example, through the 

personal liability of the managers). However, in light of the circumstances of the case, it seems 

that the purpose of such reasoning was mainly to stress the importance of the favour contractus 

principle and to limit the possibilities of the shareholders to dispute unprofitable transactions 

(such a claim is considered an ultima ratio remedy). 

CONCLUSION 

The legal concept of the interests of the company is one of the main indicators of the economic 

shareholder primacy approach. The concept can be used to link economic and legal thought in 

order to enrich interdisciplinary research in the field of company law. 

Although various approaches regarding the purpose of the company exist, mainstream 

economic theories, including the nexus of contracts and agency theory, support arguments that 

the interests of shareholders should be dominant. In this regard, these theories correlate with 

positive law in any given jurisdiction, which means that such theories are either endorsed or 

rejected. Such a correlation may even occur without direct reference to a particular economic 

theory. However, a common ground for discussion between legal and economic scholars is 

required and such ground could be the concept of ‘the interests of the company’. 

As legal and economic approaches tend to use different jargon, in the authors’ opinion, 

the legal concept of the interests of the company is one of the main indicators of the economic 

shareholder primacy approach. Analysis of legal rules and the case law of one of the emerging 

market countries – Lithuania – has revealed that the interpretation of the purpose of the 

company strongly supports the shareholder primacy model. 

                                                 
57 Akcinė bendrovė ,,Aksa“ v R. M., UAB ,,Azovlitas“ [2006] No. 3K-3-312/2006 (Supreme Court of Lithuania). The Court 

ruled that a transaction for a price significantly lower than the market value runs counter to the purpose of the company, i.e. 

to pursue profit. 
58 BUAB ,,Artrio-2“ v UAB DnB Nord lizingas, UAB ,,Lengvasvėjas“, UAB ,,Vėjoratai“ [2008] No. 3K-3-262/2008 (Supreme 

Court of Lithuania). 
59 UAB „Profsąjungų autoūkis“ and kt. v Lietuvos profesinių sąjungų konfederacija, and others [2008] No. 3K-3-287/2008 

(Supreme Court of Lithuania).. 
60 BUAB „Balmeto Medis“ v AB „Simega“ [2011] No. 3K-3-511/2011 (Supreme Court of Lithuania). In this case, the 

bankruptcy administrator of the insolvent company UAB “Balmeto Medis” disputed transactions concluded by the company 

as (inter alia) being against the aims and purposes of the company. 
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HUMAN RIGHTS IN ISLAM: A CRITICAL ANALYSIS IN THE LIGHT 

OF INTERNATIONAL HUMAN RIGHTS LAW 

AHMED BALTO1  

ABSTRACT: 

This paper explores the Islamic approach to human rights law and the emphasis it places on 

obligations, rather than the Western focus on rights. It will  make a case for the effectiveness of 

the Islamic language of duties, and proposes that it does not, in fact, conflict with the Western 

language of rights, for two main reasons. First, the proposition of placing obligations on 

individuals for the sake of society, although not widely practiced in the West, does exist there, 

and this will be discussed in detail. Second, the language of duties can significantly enhance 

the language of rights, as long as the ultimate aim is shared by both Western and Islamic 

ideologies. This shared aim must include the upholding of the basic principles of morality, such 

as freedom, equality and autonomy.  

Key words: Islamic Human Rights, Western Human Rights, Rights and Duties, Basic 

Morality. 

INTRODUCTION 

Ongoing, and controversial, discussions about human rights make it important to focus on what 

we really mean by the term, from both a Western and an Islamic perspective (since both of 

them represent the prevailing ideologies constituting international human rights law).2 The aim 

of this paper is to explain the different methods of approaching human rights, namely the rights 

approach and the obligations approach. It argues that human rights are essentially a mechanism 

for applying certain principles in an ideology.3 This mechanism transforms ideas from theory 

to practice, making them more effective and practicable. So, if such principles exist in theory 

in both Western and Islamic ideologies, one can conclude that the two share same basic 

principles; the only difference is that while one prefers that such principles are upheld through 

the language of rights, the other favours the language of duties. Furthermore, this paper asserts 

that the languages of rights and duties have a similar effect when it comes to the application of 

human rights. In other words, any right for one person should constitute a duty for another, and 

a duty for someone should constitute a right for someone else. For example, the Holy Quran 

proclaims the duty of an individual not to violate the privacy of others.4 This presumes, from a 

Western point of view, that there is a right to privacy which cannot be violated.5 Another 

example is Article 10 of the Universal Declaration of Human Rights, which stresses the right 

to a fair trial for individuals;6 it subsumes an obligation on states to establish an effective 

judicial system.7 

                                                 
1 Teaching Assistant at King Abdulaziz University, Ph.D. candidate at Law School, Trinity College Dublin, LL.M. (Trinity 

College Dublin). Email: baltoa@tcd.ie. The author would like to sincerely thank Professor Neville Cox for his insightful 

comments on the topic of the paper. 
2 Ibraheem Madcore, The Islamic Way of Thinking (1st edn, Samerco Publisher 1984) 9–12. 
3 Ahmed Abdulsalam, Arab Politics (The Tunisian Company 1985) 12–13. 
4 “O you who have believed, do not enter houses other than your own houses until you ascertain welcome and greet their 

inhabitants. That is best for you; perhaps you will be reminded.” (24:27). 
5 Emad Kasawnah, ‘The Method of the Holy Quran in Presenting Provisions Verses’ (2009) 5(2A) The Jordan Journal of 

Islamic Studies 18–20. 
6 “Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination 

of his rights and obligations and of any criminal charge against him.” 
7 Tabliah Al-Qutob, Human Rights in Islam-Comparative Study (Dar Al-Feqr Al-Arabi 1984) 90–93. 
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HUMAN RIGHTS IN ISLAM 

This section explores whether Islamic law endorses rights, duties or both, by 

considering some religious texts contained in the main source from which it draws – the Holy 

Quran. This section also looks at the link between Islamic law and the position of God. In other 

words, it clarifies how some spiritual aspects of the law can enhance the effectiveness of 

Islamic human rights law. 

The Concept of Human Rights and Duties within Islamic Law 

In Islam, the term “right” refers to one of God’s names and the definition of the term 

“right” in Arabic refers to haq. This word implies one person’s authority over another. 

However, the term “right” has a variety of meanings in the Arabic language and in the Quran 

itself.8 One of its direct meanings is “advantage”, something which all human beings inherently 

possess. In the Holy Quran, it is also translated by the words truth, duty, constancy, justice and 

the opposite of falsehood.9 In any event, it has to be admitted that the language of rights is very 

rare in the Islamic context, as most rulings are expressed through the language of duties. That 

is to say that even if the term “rights” does exist (“And from their properties was [given] the 

right of the [needy] petitioner and the deprived”10), it is still related to God and the importance 

of following His commands and orders. Similarly, when Professor Ali Usman describes that 

the Holy Quran renders a right to justice from the verses, “Indeed, Allah commands you to 

render trust to whom they are due and when you judge between people to judge with 

justice...”,11 he derives this right from the individual’s obligation to obey God, whose orders 

are, Muslims believe, always righteously motivated.12 

Therefore, it can be said that there is no clear definition of the concept of rights in 

Islamic texts. Instead, Islam indicates moral rules, predominantly in the shape of duties, to be 

practiced by Muslims. Therefore, and on account of Western influence, Islamic scholars have 

started to embrace a plethora of different factors when considering rights. In other words, 

owing to the advances made by Western civilisation and the universality of the human rights 

claim, Muslim scholars have started searching for rights within Islamic law in an attempt to 

show similarities with the Western approach. As Bilhari Kausikan argues, “[f] or many in the 

West, the end of the Cold War was not just the defeat or collapse of communist regimes, but 

the supreme triumph and vindication of Western systems and values. It has become the lens 

through which they view developments in other regions.”13 

As a result, many Islamic scholars and jurists claim that Islamic ideology contains 

human rights, just as Western ideology does. For example, Mashood Baderin claims that duties 

always imply rights, as is the case when the Holy Quran says, “O you who have believed, do 

not enter houses other than your own houses until you ascertain welcome and greet their 

inhabitants.”14 Baderin argues that the right to privacy arises from the duty not to intrude on 

another person’s privacy.15 The fact that the Islamic text includes the language of duties rather 

than rights should not inflict a fundamental conflict between the West and Islam since the rule 

of moral decency, which involves respecting the privacy of individuals, should prevail. In a 

                                                 
8 Soubhi Saeed, Islam and Human Rights (Dar Al-Nahdah Al-Arabia 1994) 3. 
9 Yoosef Al-Badawi, Ibn-Taimia’s Sharia Purposes (1st edn, Dar Al-Nafaes 2000) 91. 
10 The Holy Quran 51:19. 
11 ibid 4:58. 
12 Ali Manzo Usman, ‘Social Human Rights in Islam and the Universal Declaration of Human Rights (UDHR1948): 

Comparative Study’ (2012) 3(5) OIDA International Journal of Sustainable Development 39, 40–41. 
13 Bilhari Kausikan, Asia’s Different Standard (92 Foreign Policy 1993) 24. 
14 The Holy Quran 24:27. 
15 Mashood Baderin, ‘Modern Muslim States between Islamic Law and International Human Rights Law’ (PhD thesis, 

University of Nottingham 2001) 55–57. 
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similar vein, Ibin Nujaym defines a “right” as “that to which a human is entitled”, while Shalabi 

defines it as “every benefit comfortable to Sharia”.16 

Similarly, Mohammad Kamali argues that the definition of rights under Islamic law 

should recognise four elements: first, that it is something (an act/benefit/interest) established 

by Sharia; second, that there must be a decisive permission to, or, at the very least, no explicit 

prohibition of, the right concerned; third, the legally responsible person to whom the right 

applies should be bound by a duty to respect that right; and fourth, the right-bearer may be an 

individual, or individuals, or God.17 Therefore, it is observed that the prescriptions in Islamic 

law which may take the form of prohibition, command or sanction can be seen through Ijtihad 

(independent reasoning of Muslim scholars) as either rights conferred to Muslims or duties 

imposed on them. This should not be a problem so long as the moral rule is ultimately 

respected.18 

Importantly, one of the reasons why Islamic law tends to pay attention to duties more 

than to rights in expressing its rulings and judgments involves the nature of the relationship 

between God and the individual in Islam; the idea of duties seems to be more specific and 

accurate than the language of rights.19 In other words, since muslim individuals are obliged to 

obey God, the orders should be framed in a decisive way, holding the individuals accountable 

if the orders are not performed. As Mohammad Kamali argues, “A person having a duty must 

be told specifically, not in general terms, what he/she may or may not do. But a right to life 

and property, statable as it is, is very general and may be correlated with a long list of duties.”20 

Spiritual Aspects of Islamic Human Rights Law 

The theology of Sharia states that individuals must believe that God has ultimate power 

since He is the creator of the world.21 Therefore, the validity of rights depends on the 

individual’s submission to God’s law, which is believed to be the perfect law. This language 

necessitates the premise that individual muslims must behave towards one another as God 

considers they should. Consequently, they will be rewarded by God, or they will be punished 

in either temporal life or the afterlife.22 Therefore, it is submitted by most muslim scholars that 

rights in Islamic law are divided into the rights of God (huquq Allah), the rights of humans 

(huquq al-ibad), and a combination of both. It should be noted that the idea that God has rights 

does not mean that He needs those rights for Himself, rather that they represent a means for 

maximising the prosperity of human beings.23 For example, since it is believed that God is the 

creator of the earth, the most important right for Him is to be worshipped by every muslim.24 

This right guarantees freedom and liberty for individuals since they will  not be subjected to 

anyone on earth except God.25 Moreover, some scholars, such as Al-Shaibi, take the 

proposition further, arguing that God’s rights can play a vital role in enhancing the rights of 

humans, if one considers that everyone must obey His teachings. For example, God orders 

people to judge with justice,26 a rule that, if followed, serves individuals well, while at the same 

time illustrating compliance with God’s orders.  

                                                 
16 ibid 41–43. 
17 Mohammad H. Kamali, ‘Fundamental Rights of the Individual: An Analysis of Haqq (Right) in Islamic law’ (1993) 10 (3) 

The American Journal of Islamic Social Sciences 340, 344–345. 
18 ibid 357–358. 
19 Mohammad Othman, Rights, Obligations and International Relations in Islam (Dar Eqra 1982) 77–81. 
20 Kamali (n 17) 364. 
21 Tamier Arief, Governing by God’s Order (Dar Al-Aqlaqe 1982) 66–67. 
22 Paul Kurtz, ‘On Human Values’ (2006) Science and Spirits 35, 35–36. 
23 Saeed (n8) 84–87. 
24 The Holy Quran 51:56. 
25 Baderin (n15) 48–51.  
26 The Holy Quran 4:58. 
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In this respect, Al-Qarafi argues that there is no ruling in Sharia that is entirely 

independent of God’s rights, since all rights and duties are derived from His commands.27 

However, the factors adopted in determining whether a ruling represents a right of God, a right 

of an individual, or a combination of the two, are subject to interpretation and thus vary among 

different Islamic schools of law.28 In any event, in essence, the Holy Quran asserts basic 

principles of moral decency which are delivered and implemented by individuals through both 

the language of rights and the language of duties. This leads one to conclude that ideally, in the 

Islamic context, the role of “law” enforcement should be obsolete: following the law should be 

a fundamental priority for everyone. In other words, people’s respect for God’s law should 

enable them to exercise self-control and self-censorship in applying Sharia.  

In addition, the duties or rights are sourced in God, as the Holy Quran affirms: “These 

are the limits of Allah, so do not transgress them. And whoever transgresses the limits of Allah 

– it is those who are the wrongdoers.”29 Therefore, they are holy, and actualising them is also 

holy. In Islam, it is believed that God knows about the secret thoughts of each individual, as 

the Holy Quran affirms: “And if you speak aloud – then indeed, He knows the secret and what 

is [even] more hidden.”30 This belief invalidates the need for formal control to implement duties 

or rights. By connecting them to the will of God, they are amply implemented, something 

which no formal control could achieve. This is an important difference between the two 

ideologies – rights subject to God’s law or moral law rather than exercisable against the law. 

THE EMERGENCE OF THE TERM ñHUMAN RIGHTSò AND THE RELATIVE 

VALUE OF ñDUTYò IN THE WESTERN DOMAIN  

“Human rights” – a relatively modern term – is defined as certain inalienable rights which are 

conferred solely on the basis of humanity. These rights represent core truths about being human 

and dictate the essence of many other basic rights, such as freedom and equality. In 1948, the 

UN Charter included the term for the first time.31 The Universal Declaration of Human Rights 

(UDHR) is heavily involved in determining human rights. It was declared at the end of the 

Second World War as a response to the atrocities and conflicts of the past.32 As Henry Steiner 

affirms, the UDHR “has retained its place of honor in the human rights movement. No other 

human rights document has so caught the historical moment, achieved the same moral and 

rhetorical force, or exerted as much influence as on the movement as a whole.”33 

As previously touched upon, the formulation of the language of rights was undertaken, 

for the most part, by a number of Western states, all of whom were members of the UN in 

1945. In other words, many states and communities, especially Islamic ones, did not participate 

in constructing the language of rights for reasons such as colonialism.34 Although other states 

took part in the UN and participated in enacting subsequent human rights declarations at a later 

time, they did so in the context of an already established system of rights based on philosophical 

assumptions made in their absence. It is argued that this situation has put pressure on the new 

members in the UN, who face the choice of either approving what has been agreed before them, 

or refusing the agreed framework and facing opposition from the majority of the world.35 As a 

                                                 
27 Baderin (n 15) 50–51. 
28 Kamali (n 17) 354–355. 
29 The Holy Quran 1:229. 
30 ibid 20:7. 
31 Henry J. Steiner and Philip Alston, International Human Rights in Contexts: Law, Politics, Morals (Oxford University Press 

2000) 137. 
32 Bertrand Russell, History of Western Philosophy (The Committee of Publishing and Translation 1967) 38–40. 
33 Henry Steiner, ‘Securing Human Rights: The First Half-Century of the Universal Declaration and Beyond’ (1998) Harvard 

Magazine 45. 
34 Abdullah Ahmed An-Na'im, ‘Human Rights in the Muslim World: Socio-Political Conditions and Scriptural Imperatives’ 

(1990) 3 Harvard Human Rights Journal 13, 15–17. 
35 Russell (n32) 57–63. 
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consequence, the concept of universal human rights, which emerged in the West, has prevailed 

in international domain. 

Although the West prioritises the individual over society, it is important to realise how 

some “rights” are restricted (and therefore which duties are introduced) and on what basis those 

restrictions are justified. By referring to the International Bill of Human Rights, it can be 

concluded that absolute rights are extremely rare, and, therefore, there is an increased 

possibility of imposing duties. Moreover, these articles assert that the proposition of imposing 

duties on individuals and placing limitations on rights is a convention that the West is familiar 

with,36 and that doing so does not jeopardise the protection of individuals. 

However, since the main focus here is the individual’s interest, two main points should 

be considered before any duties that may affect rights are imposed: the importance of the 

fundamental interests of individuals, and how this process will have to be applied through 

appealing to rational justifications, since even leading proponents of individualism argue that 

rights should be restricted by laws that recognise the security and integrity of other 

individuals.37 Nonetheless, any duty should also consider the individual’s demands. Clearly, 

such duties may vary according to the basic needs of the individual.38 The only exception that 

permits the violation of the individual’s freedom is when such freedoms violate the freedoms 

of others, or pose harm to them.39 This is because the prosperity of individuals is prioritised 

over everything else; if there is a possibility of harm, either physical or emotional, the 

protection of the individual’s security outweighs everything else, even personal preference.40 

A COMPARISON OF WESTERN AND ISLAMIC HUMAN RIGHTS LAW 

This section concerns the proposition that human rights or duties are solely mechanisms for 

applying the basic rules of morality. Such rules are advocated by both the West and Islam. 

However, when each ideology intends to apply such rules, the West uses the language of rights 

while Islam uses the language of duties. This difference in implementation is the result of 

cultural and historical factors. Ultimately, it is argued that this does not present a conflict at the 

level of principle between the two ideologies.  

Basic Morality as a Basis for Human Rights 

It must be noted that the classifications of the acts, whether they represent a right or a duty, are 

not a primary goal in themselves, rather that they express certain ideas within an ideology. For 

this reason, we should focus on ideas which refer to morality itself, rather than the mechanism 

through which morality is applied. To put it differently, in the case of inheritance, we can say 

that x has the right to inherit or that y has an obligation to give x his share of inheritance, as 

long as the same end in both scenarios is served, that is, x receives his inheritance. Therefore, 

when we say that Islamic law calls for human rights, we mean that they are concluded from 

Islamic law, which primarily calls for the same subject but in the shape of duties. As 

Mohammad Kamali confirms “… the reality, existence, and significance of rights in Islamic 

law is undeniable; it is merely the form in which concepts are communicated, a certain view 

on the same reality, rather than a denial of that reality.”41 

As Louis Henkin contends, human rights “reflect a common sense of justice, fairness, 

and decency”.42 For example, the moral law forbidding murder is interpreted as a right to life. 

In this example, the right to life is conferred solely to protect a moral rule which is the 

preservation of life. As David Stamos asserts, “Human rights according to such a view 
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constitute a means only, not an end, which raises the question of whether there are better means 

available for the desired ends.”43 In such case, if the end goal is seen as the law of morality 

then the means to this goal can be applied differently by each ideology: they can, for example, 

use either human rights or human duties. Ian T. Ramsey confirms that it “is also important to 

recognize that certain human interests are so fundamental and so general that they must be 

universally acknowledged in some form and to some degree in any conceivable moral 

community”.44 

This demonstrates the proposition that there is a universal minimum standard of 

morality which represents the nature of individuals as social entities and responds to the 

fundamental needs we have in order to live with one another.45 These needs are essential for 

maintaining social cohesion and harmony; if they are not fulfilled, social life would be almost 

impossible and life generally would become impaired.46 In other words, the basics of morality, 

which are associated with fundamental human needs, are not like other virtues “such as 

humility and chastity, which are optional subjects and are based only on pictures of human 

nature, which men are free to adopt or not as they choose”.47 

The Languages of Rights and Duties: An Analogy  

The dominant language that communicates the rulings of Sharia to individuals is the language 

of duties. This means that individuals are held accountable to perform certain obligations 

towards others in order to achieve the essence of Islamic moral decency.48 However, due to 

Western influence, Muslims have started to adopt the language of rights as well.49 For example, 

Muslim scholars such as Mashood Baderin interpret the duty to God not to interfere with 

anyone’s privacy (expressed in the Holy verse “do not enter houses other than your own houses 

until you ascertain welcome”) as a right to privacy. Here, the right of privacy derives from a 

duty owed to God. 

Indeed, it is argued that the Holy Quran sees no great difference between conferring 

rights on individuals, on the one hand, and imposing duties on individuals for the benefit of the 

community on the other, since they will both, ultimately, amount to the same thing. There is a 

correlative relationship between rights and duties, since a conferred right cannot be effective 

unless there is a duty on others to respect that right. In other words, if there is no obligation on 

others to respect a certain right, then this right will become a mere interest with no legal claim.50 

For example, the Holy Quran expressly prohibits murder.51 This provision may be seen either 

as an obligation not to kill individuals, or as a right to life for individuals; in any event, the 

Holy Quran aims to preserve the lives of humans. In a similar vein, the Holy Quran orders 

individuals not to trade unless in a lawful way and with mutual consent. This can be seen either 

as respect for the right of owing a property, or as an obligation not to steal or control properties 

without the consent of their owners.52 

All this supports the notion that the end is more important than the means. In addition, 

almost all rights have corresponding duties in respect to individuals, and they may be looked 

upon as two readings of the same reality. As Benn and Peters point out, “right and duty are 
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45 Basil Mitchell, Morality: Religious and Secular (Clarendon Press 1980) 45–55. 
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different names for the same normative relation, according to the point of view from which it 

is regarded.”53 For example, if one has a right to a property, this presumes an obligation to 

refrain from entering it on whoever happens to be in a position to enter that property.54 

Therefore, Joel Feinberg confirms that “it is unquestionably true that when one party owes 

something to another, the latter has a right to what he is owed.”55 

CONCLUSION 

It is clear, then, that Western and Islamic human rights discourse share many common terms, 

but that they have different nuances and implications. Many Western human rights identify – 

whether consciously or not – with 1400-year-old Islamic principles and values.  It is important 

to reiterate that the term “human rights” is a product specifically of modern Western 

civili sation, but that Muslims have been influenced by the West, and have subsequently started 

to use and interpret Islamic law through the language of rights too – though not exclusively. 

Ultimately, when we consider Western human rights and Islamic human rights, the 

differences result from different interpretations and practices. In other words, the differences 

emerge when explaining the meaning of terms such as morality and dignity, on account of 

different cultural and historical factors. An example that illustrates the fundamental unity of 

Western and Islamic views is that both doctrines emphasise the importance of freedom of 

expression. However, the principle is considered in the context of certain cultural and 

ideological parameters in each doctrine, since there is arguably no universal definition of the 

principle. As a result, Islam dictates that these principles respect the rights of the community 

and serve Sharia aims, while the West requires that these principles serve the individual’s needs 

in society. So the same principle exists in both doctrines, but with different implications.56
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CONTEMPORARY NATIONAL SECURITY AND HUMAN RIGHTS 

ISSUES IN THE UK, CANADA AND HONG KONG 
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ABSTRACT 

In any jurisdiction, national security legislation is not developed or enacted in a vacuum and, 

as such, interdisciplinary analyses of this legislation is both necessary and useful. This paper 

establishes that the UK, Canada and Hong Kong’s counter-terrorism policy-making has been 

influenced by their domestic legal and political structures and cultures, which includes, for 

instance, their respective legal systems; the relative stability of their governmental and political 

institutions; their respective mechanisms for parliamentary scrutiny and oversight; and their 

individual experiences with terrorism. It analyses contemporary developments in these 

countries, such as terrorist attacks on the Canadian Parliament and the Occupy Central 

movement in Hong Kong, in order to discuss the human rights implications of the legislation 

that has been (or will be) enacted in the aftermath of these events. It concludes that terrorism 

can be best dealt with through existing criminal law, rather than national security legislation 

that is often hastily enacted, lacking in oversight, and overly politicized. 

Key Words: National Security, International Terrorism, Human Rights and Civil Liberties, 

Contemporary Global Security  

INTRODUCTION 

In any jurisdiction, national security legislation is not developed or enacted in a vacuum and, 

as such, interdisciplinary analyses of this legislation is both necessary and useful. This paper 

establishes that the UK, Canada and Hong Kong’s counter-terrorism policy-making has been 

influenced by their domestic legal and political structures and cultures, which includes, for 

instance, their respective legal systems; the relative stability of their governmental and political 

institutions; their respective mechanisms for parliamentary scrutiny and oversight; and their 

individual experiences with terrorism. It analyses contemporary developments in these 

countries, such as terrorist attacks on the Canadian Parliament and the Occupy Central protests 

in Hong Kong, in order to discuss the human rights implications of the legislation that has been 

(or could be) enacted in the aftermath of these events. In particular, it focuses on new anti-

terrorism specific legislation in Canada and the United Kingdom and the lack of such 

legislation in Hong Kong, where the criminal law is the primary mode of criminalizing offences 

pertaining to national security. It concludes that terrorism can, and should be, dealt with 

through existing criminal law, rather than national security legislation that is often hastily 

enacted, lacking in oversight, and overly politicized. This national security legislation is often 

politically motivated and carries human rights implications that may take decades to be 

rectified through the courts. It is further noted that these human rights implications are 

exacerbated in Canada, where no specific parliamentary mechanism for oversight and review 

of national security policies exists. Recommendations to rectifying this problem are suggested 

in the paper’s conclusion. 

CONTEMPORARY NATIONAL SECURITY AND HUMAN RIGHTS ISSUES IN 

CANADA 

On October 22nd, 2014, Canada suffered the most significant domestic terrorist attack in its 

history when Michael Zehaf-Bibeau shot and killed an unarmed soldier stationed at a War 

Memorial. He was subsequently killed after having entered the Canadian Parliament buildings 
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in Ottawa, where heads of each of Canada’s political parties, including the Prime Minister, 

were holding their usual caucus meetings.2 The events took place only days after another man 

who had apparently taken to radical Islam, Martin Rouleau, drove his car into two Canadian 

forces personnel.3 The attacks prompted immediate political condemnation and the 

introduction of two new pieces of legislation, including Bill C-444 on October 27th and, more 

recently, Bill C-51,5 despite the fact that Canada already has the Anti-Terrorism Act6 and 

several criminal law provisions aimed at combating terrorism. While Bill C-44 had been in the 

works before the October 23 attacks, Bill C-51 can be seen as a direct response to those attacks 

and has attracted a significant amount of attention and concern from civil liberties groups, 

parliamentarians and academics.7 This section will detail and analyse the content of these new 

pieces of legislation, noting that the civil right(s) concerns they arouse are particularly 

exacerbated because of a significant shortcoming of Canada’s political structure: its glaring 

lack of mechanisms for parliamentary oversight and accountability of counter-terrorism 

legislation and practices. Moreover, it will note a disturbing trend that is common to both 

Canada and the UK, that is, legislative responses in the aftermath of terrorist attacks despite 

several existing anti-terrorism mechanisms and numerous provisions pertaining to terrorism 

under the normal criminal law. This will prove particularly useful for comparative purposes 

when focus turns to Hong Kong, a jurisdiction that has resisted pressures to enact specific anti-

terrorism legislation. 

In an official press release on the day Bill C-44 was tabled, the Conservative 

government reminded Canadians that the threat of terrorism “continues to be apparent both 

abroad and at home” and specifically mentioned the ongoing threat posed by the “Islamic State 

in Iraq and the Levant (ISIL) against Canada”.8 The Bill, which has currently passed through 

the House of Commons and has had its first reading in the Senate, will make a number of 

amendments to the CSIS Act,9 including: a) confirming CSIS’ authority to conduct 

investigations outside of Canada; b) providing protections for the identity of CSIS human 

sources from disclosure; c) providing protection for the identity of CSIS employees who may 

engage in covert activities in the future; and d) giving the Federal Court authority to issue 

warrants for CSIS to investigate threats to national security outside of Canada.10 While the Bill 

will undoubtedly pass into law given the current Conservative government majority in the 

House of Commons, several academics and Parliamentarians have raised concerns pertaining 

to the Bill’s political purpose and human rights implications.11 Perhaps the most significant 

concern with the Bill is that it would extend a “blanket” protection to CSIS human sources, 

despite the fact that the Canadian courts have consistently ruled that this protection is best 

                                                 
* Dr. Daniel Alati, M.A., L.L.M., D.Phil (Oxon.), Post-Doctoral Fellow, City University of Hong Kong. 
2 Ian Macleod, ‘Anti-terrorism bill built around an attack that still raises questions’ Ottawa Citizen (28 January 2015). 
3 Allan Woods, ‘Canadian soldiers run down in possible Quebec terror attack’ Toronto Star (20 October 2014). 
4 Protection of Canada from Terrorists Act, C-44. 
5 Anti-terrorism Act, 2015, C-51: Tabled for first reading on 30 January, 2015.  
6 Anti-terrorism Act, S.C. 2001, c. 41. 
7 John Barber, ‘Canada’s new anti-terror legislation prompts civil liberties fears’ The Guardian (30 January 2015). 
8 Government of Canada, ‘The Government of Canada Introduces Protection of Canada from Terrorists Act’ (27 October 2014) 

<http://news.gc.ca/web/article-

en.do?mthd=tp&crtr.page=1&nid=897129&crtr.tp1D=1&_ga=1.54539176.2078202319.1410971187> accessed 15 

December 2015. 
9 Canadian Security Intelligence Service Act, R.S.C., 1985, c. C-23. 
10 For more information on the Bill, see legislative summary and other materials, see: 

<http://www.parl.gc.ca/LegisInfo/BillDetails.aspx?Language=E&Mode=1&Bill=C44&Parl=41&Ses=2&billId=6729100&V

iew=8> accessed 16 December 2015. 
11 Kent Roach, ‘The problems with the new CSIS human source privilege in Bill C-4’ (2014) 61(4) Criminal Law Quarterly 

451; Mr. Randall Garrison (NDP) argued in regards to the blanket protection of human sources: “Even the bill itself 

acknowledges that this could be a problem when it comes to using CSIS information as the basis for criminal charges. Our 

criminal justice system, quite rightly, does not look favourably on anonymous testimony or evidence whose validity cannot be 

challenged in court”. House of Commons Debates (18 November 2014) 1110. 



 International Journal of Law and Interdisciplinary Legal Studies| 29   

 

© 2015 The Author | IJLILS 2015 © 2015 FLE Learning 

extended on a case-by-case basis.12 Challenging material gleaned from these sources in 

criminal proceedings while maintaining due process rights would prove difficult and, as will 

be discussed further below, providing CSIS with further powers is additionally problematic 

because Canada lacks any meaningful mechanisms for parliamentary review and oversight of 

counter-terrorism activities. 

Bill C-51 is perhaps the more problematic of the two pieces of legislation, given its 

omnibus nature.13 Upon unveiling the new package of measures, Prime Minister Stephen 

Harper reiterated that, “The world is a dangerous place and, as most brutally demonstrated by 

last October’s attacks in Ottawa and Saint-Jean-sur-Richelieu, Canada is not immune to the 

threat of terrorism”.14 The Bill proposes a number of new measures, including: a) the enactment 

of a Security of Canada Information Sharing Act, which will allow Canadian government 

institutions to disclose a wide range of information to agencies such as CSIS or the RCMP; b) 

the enactment of a Secure Air Travel Act, which will establish a ministerial procedure for the 

listing of terrorist suspects; c) amendments to the Criminal Code which will re-instate 

“recognizance” measures instituted after 9/11 that had previously expired under a sunset 

clause; d) amendments to the criminal code providing for offences of advocating or promoting 

the commission of terrorism offences “in general”; e) amendments to the CSIS Act giving CSIS 

additional powers within and outside Canada; and f) amendments to the Immigration and 

Refugee Protection Act that would further allow Ministers to claim non-disclosure of security 

sensitive information.15 The human rights implications of the bill have immediately raised 

concerns.16 The most problematic aspect of the Bill pertains to its exceptionally vague 

definition of “threats to the security of Canada”, which could result in the criminalisation of 

legitimate and peaceful political protest. The aforementioned recognizance measures, which 

would allow for detention on suspicion, were a product of the 2001 Anti-Terrorism Act that 

were never used prior to their expiry in 2007. The changes to the Immigration and Refugee 

Protection Act, would further complicate an accused’s ability to see the case against them in 

security certificate proceedings.17 The potential human rights implications of these proposed 

changes, along with those that would give additional powers to CSIS, are again further 

exacerbated by the fact that Canada’s political structure glaringly lacks any mechanisms for 

parliamentary review and oversight of counter-terrorism activities. 

Understanding Canada’s lack of parliamentary review and oversight mechanisms for 

counter-terrorism activities requires some historical context. In the aftermath of 9/11 and the 

enactment of the 2001 Anti-Terrorism Act, several reports mandated by that act led to 

Parliament proposing a specific National Security Committee of Parliamentarians though Bill 

C-81.18 Unfortunately, on November 30th, 2005, Parliament was dissolved and Bill C-81 died 

on the Order Paper before becoming legislation. Future reiterations of the Bill died as a result 
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of the minority government instability that characterized Canadian politics for most of the 

2000s. This was despite the fact that two separate, independent judicial inquiries into human 

rights abuses by both CSIS and the RCMP strongly recommended that such a committee be 

created as a matter of urgency.19 In 2009, a Standing Committee on Public Safety and National 

Security argued that it was “regrettable that the government has not yet established the 

independent national security review framework recommended by Justice O’Connor” and 

noted that this framework was “essential to prevent further human rights violations”.20 

Regrettably, although two bills nearly identical to Bill C-81 (Bills S-220 and C-551) were 

introduced into Parliament in 2013 and 2014, both lack the support of the Conservative 

government and, subsequently, neither have made any consequential progression through the 

parliamentary process.21 As such, contemporary developments in the realm of Canadian 

national security analyzed here clearly suggest that the Conservative government is more 

interested in enacting new and sprawling legislation for political purposes (even though this 

legislation may carry severe human rights implications) than it is in addressing a fundamental 

deficiency of its political structure and national security framework. This is despite the fact that 

numerous provisions of existing criminal law covering terrorist offences exist and offer 

procedural safeguards to prevent the inevitable human rights abuses that require parliamentary 

oversight and accountability. As will now be illustrated in analysis of the United Kingdom, this 

troubling reliance on measures outside of the ordinary criminal law to combat terrorism is not 

a phenomenon specific to Canada.  

CONTEMPORARY NATIONAL SECURITY AND HUMAN RIGHTS ISSUES IN 

THE UNITED KINGDOM 

The United Kingdom is crucially different from Canada in that it has had extensive experiences 

of terrorism, resulting in scores of anti-terrorism legislation and a variety of mechanisms for 

oversight and review of counter-terrorism practices, including parliamentary committees (such 

as the Joint Committee on Human Rights and the Home Affairs Committee) and a dedicated 

independent reviewer of terrorism legislation. Nonetheless, despite the wealth of this existing 

legislation and a multitude of criminal law provisions pertaining to terrorism, the United 

Kingdom is not immune to the phenomenon of enacting legislation in the aftermath of horrific 

events. The January 7th attacks at the Paris satirical magazine Charlie Hebdo drew immediate 

global media attention and political condemnation, sparking several debates pertaining to the 

rights to free speech and expression.22 Although the recently passed UK Counter-Terrorism 

and Security Act (CTSA)23 was introduced before the Paris attacks,24 it was subject to a semi-

fast-track procedure that saw it progress from Report stage in the House to full Royal Assent 

in just over a month. This has raised concerns that proper pre-legislative scrutiny of the Act 

was rushed, which is particularly disconcerting given the omnibus nature of the Act and its 

human rights implications.25 The CTSA makes provision for a number of new controversial 

anti-terrorism powers, including: a) temporary exclusion orders (TEOs) through which British 
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citizens suspected of involvement in terrorist-related activity abroad can be barred from 

returning to the UK; b) travel bans, through which a police or immigration officer can seize a 

person’s passport to prevent them from leaving the country if they reasonably suspect that the 

person intends to leave in connection with terrorism-related activity; c) increased sanctions for 

airline carriers, whereby they will be required to supply advanced passenger and crew 

information and refuse boarding to anyone on a government list; and d) compulsions for 

education providers to enact the government’s PREVENT strategy, which had previously been 

voluntary, in order to counter terrorism by targeting radical extremist ideology. According to 

Home Secretary Theresa May, “This important legislation will disrupt the ability of people to 

travel abroad to fight and then return, enhance our ability to monitor and control the actions of 

those who pose a threat, and combat the underlying ideology that feeds, supports and sanctions 

terrorism”.26 

As is currently the case in Canada, David Cameron knows that he and his party will 

shortly be campaigning for election.27 As we have seen on many occasions since 9/11 in both 

the UK and Canada, new terrorism legislation is most politically tenable in the direct aftermath 

of high-profile attacks and, in particular, in election years, when few political leaders are 

willing to oppose the legislation and risk being branded “soft” on terrorism. It is in this political 

climate that legislation with severe implications for human rights is often used as a political 

tool, with disregard for its true implications and less time for consideration of these 

implications, despite the fact that existing legislation, or the ordinary criminal law pertaining 

to anti-terrorism, is already on the statute books. It is worth noting that this process also 

occurred in the UK after 9/11, when the Anti-Terrorism, Crime and Security Act 2001,28 a 

sprawling, complex and enormously problematic legislation, achieved Royal Assent within two 

months of those attacks. A similar process occurred after the landmark decision of A. v. 

Secretary of State for the Home Department,29 a case in which several provisions under the 

ATCSA 2001 were found to be incompatible with human rights. The Prevention of Terrorism 

Act 2005,30 enacted at least in part as a result of the decision in that case, “was passed in 17 

days amidst much controversy”.31  

To be fair, the legislative response in the aftermath of the 7 July 2005 bombings in 

London, in the form of the Terrorism Act 2006,32 was much more carefully considered. It is 

worth noting that the legislation came into force on March 30th, 2006, nearly nine months after 

the attacks occurred. Lord Carlile, the government’s former independent reviewer of terrorism 

legislation opined that the bombings “rightly and inevitably catalyzed an earlier examination 

of potential additional legislation than had been envisaged at the time of the enactment of the 

Prevention of Terrorism Act 2005”.33 He seemed encouraged by the fact that there was a full 

public debate on the possible changes that might be made to the law.34 Nonetheless, it has too 

often been the case (both in the UK and Canada) that swiftly-enacted anti-terrorism legislation 

in the aftermath of a serious attack is considered more for its political utility than it is for its 

human rights implications. As aforementioned, this issue is less exacerbated in the UK, where 

the JCHR and Independent Reviewer are mandated to release regular reports pertaining to 

several counter-terrorism provisions. Nonetheless, we have seen that it is the UK courts and 
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those accused of terrorist offences (with inevitable additional effect on Muslim populations) 

who have to bear the human rights burdens of this kind of policy-making. For instance, 

controversial “detention without trial” provisions that were enacted by the 2001 ATCSA and 

reincarnated into “control orders’ by the 2005 PTA were found to be inconsistent with fair trial 

rights by the European Court of Human Rights35 and the U.K. Supreme Court.36 As a result of 

the UK’s legal structure, the Court was only able to issue a declaration of incompatibility rather 

than strike down the law. The Government has since done away with control orders and enacted 

Terrorism Prevention and Investigation Measures,37 but this process took more than a decade 

from the time of their original enactment and some of the main concerns with the measures still 

remain.38 

It is within this context that concerns with the newly enacted Counter-Terrorism and 

Security Act must be situated. It has been noted that provisions allowing the UK to stop a 

citizen’s re-entry into the country have been criticized by civil rights groups as a violation of 

international law.39 Commentators have expressed concern over what impact the Act’s 

compulsion to implement the PREVENT strategy might have on the UK’s schools and 

universities.40 If the years since 9/11 and the above analyses of legislation passed in the 

aftermath of those attacks has illuminated anything, it is that it might take decades for the 

human rights implications of this legislation to fully play themselves out in the courts, without 

the necessary promise that either the courts or the UK’s parliamentary oversight mechanisms 

will be able to rectify them in a truly meaningful or satisfactory way. The disturbing trend of 

anti-terrorism legislation being hastily enacted (in both the UK and Canada) for political 

purposes, despite real human rights concerns and several provisions under existing and 

ordinary criminal law to combat terrorism, needs to be noted and argued against. As such, it is 

not surprising to see open letters written by coalitions of interested parties (such as the UK 

Green Party, the Islamic Human Rights Commission, Rights Watch UK, and the NUS National 

Executive Council) arguing that, “Ordinary criminal law remains adequate to protect the public 

from violence; terrorist attacks have resulted from inadequately using intelligence and available 

powers, not from inadequate powers”.41 As will now be illustrated in analyses pertaining to 

Hong Kong, reliance on the ordinary criminal law rather than specific anti-terrorism legislation 

is a viable way forward.  

CONTEMPORARY NATIONAL SECURITY AND HUMAN RIGHTS ISSUES IN 

HONG KONG 

As was the case in the above analyses of Canada and the United Kingdom, some information 

about Hong Kong’s legal and political structures and cultures is necessary in order to 

understand its national security framework. Any analysis of any kind of laws in Hong Kong 

                                                 
35 A v. United Kingdom, App No 3455/05 [2009] ECHR 301. 
36 Secretary of State for the Home Department v AF [2009] UKHL 28. 
37 Terrorism Prevention and Investigation Measures Act 2011 c. 23: although many argue that the restrictions in these measures 

are less drastic than those that were present in control orders, TPIMs still raise the main human rights issue (an inability for 

the accused to know the case against them in closed material proceedings) that was the subject of concern for the European 

Court and the U.K. Supreme Court. For further commentary, see: Clive Walker and Alexander Horne, A., ‘The Terrorism 

Prevention and Investigation Measures Act 2011’ [2012] CLR 421. 
38 For a discussion of the continuing human rights implications of ‘Closed Material Proceedings’, including those used under 

TPMs and the Justice and Security Act 2013, see: Greg Martin and Rebecca Scott Bray, ‘Discolouring democracy?’ (2013) 40 

Journal of Law & Society 624, 634; John Jackson, ‘Justice, security and the right to a fair trial’ [2013] Public Law 720; John 

Ip, ‘Al Rawi, Tariq and the future of closed material procedures and Special Advocates’ (2012) 75 Modern Law Review 606, 

617. 
39Taylor Brailey, ‘UK enacts strict anti-terror legislation’ (The Jurist, 13 February 2015) 

<http://jurist.org/paperchase/2015/02/uk-enacts-strict-anti-terror-legislation.php> accessed 13 February 2015. 
40 Karma Nabulsi, ‘Theresa May’s Prevent bill is extremism in the name of security’ The Guardian (4 February 2015). 
41 Editorials and Letters, ‘Groundless anti-terror laws must go’ The Guardian (5 February 2015) 

<http://www.theguardian.com/politics/2015/feb/05/groundless-antiterror-laws-must-go> accessed 8 February 2015. 
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begins with the Basic Law,42 the constitutional agreement through which Hong Kong was 

handed over by the United Kingdom and reunified with China, becoming a Special 

Administrative Region. The Basic Law is a complex document with a complicated history, a 

microcosm in and of itself of the complicated relations between Hong Kong and China, as has 

been evidenced by this past year’s Occupy Central protests. These protests warrant brief 

discussion here because of concerning suggestions made by Chinese officials during (and after) 

them pertaining to Article 23 of the Basic Law, the national security provision.43 Nearly 1.2 

million people participated in last year’s protests pertaining to universal suffrage before they 

were eventually cleared by court injunction in December.44 The protests were a response to an 

August 31st, 2014 decision of the Standing Committee of the National People’s Congress 

(NPCSC) that effectively held that candidates for the Hong Kong Chief Executive election 

would be determined by a selection process largely controlled by Beijing’s interests.45 As the 

protests gained international media attention and tensions grew higher, concerns grew over the 

possibility of a forceful response from Beijing that could possibly mirror the 1989 Tiananmen 

Square massacre.46 

It is against this backdrop that Article 23 of the Basic Law was contentiously drafted 

and has been cautiously treated ever since. The Article provides: “The Hong Kong Special 

Administrative Region shall enact laws on its own to prevent any act of treason, secession, 

sedition, subversion against the Central People’s Government, or theft of state secrets, to 

prohibit foreign political organizations or bodies from conducting political activities in the 

Region, and to prohibit political organizations or bodies of the Region from establishing ties 

with foreign political organizations or bodies”.47 Gittings notes that, “More than virtually any 

other provision, Article 23 was widely seen as a threat to Hong Kong’s separate system… 

Instead, the wording of Article 23 was rephrased in more specific language to refer to offences 

which, in most cases, were already covered by existing laws in Hong Kong”.48 To date, the 

Hong Kong government has not successfully enacted national security legislation to give effect 

to Article 23 of the Basic Law. Its last attempt was in 2003, when the introduction of the 

National Security (Legislative Provisions) Bill 49 sparked intense public opposition and a 

500,000 person strong street protest. Understanding the past (and present) public opposition to 

the Bill again requires political and cultural context. Gittings notes that Article 23 has been 

“firmly associated” with the events at Tiananmen Square since its inception, noting that, “That 

linkage came back to haunt the Hong Kong SAR government 14 years later when intense public 

opposition forced it to abandon proposed legislation that sought to implement the provisions 

of Article 23”.50 

                                                 
42 The Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China, 1 July 1997.  
43 Kenneth Lau, ‘Outrage over NPC deputy’s call to apply mainland security law’ The Standard (21 January 2015). 
44 ‘1.2 million people took part in Occupy protests, poll shows’ (Hong Kong Economic Journal, 19 December 2015) 

<http://www.ejinsight.com/20141229-1-2-million-people-took-part-in-occupy-protests-poll-shows/> accessed 30 January 

2015. 
45 For a comprehensive compilation of news and events pertaining to the movement, see the South China Morning   

Post’s dedicated OCM website at : http://www.scmp.com/topics/occupy-central. 
46 The massacre occurred on 4 June 1989 after student-led popular protests had spread throughout China and, most specifically, 

in Beijing. Chinese authorities declared martial law, leading to unprecedented military action and death tolls that have ranged 

from 300 to the thousands (though never officially confirmed. For more information, see: Noah Rayman, ‘5 Things You Should 

Know About the Tiananmen Square Massacre’ Time Magazine (4 June 2014) <http://time.com/2822290/tiananmen-square-

massacre-anniversary/> accessed 29 January 2014. 
47 Basic Law, Article 23. 
48 Danny Gittings, Introduction to the Hong Kong Basic Law (Hong Kong University Press 2013) 26. 
49 2003, c127. 
50 Danny Gittings, Introduction to the Hong Kong Basic Law (Hong Kong University Press 2013) 27. 
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As a result, Hong Kong has dealt with national security related offences exclusively 

through its criminal law.51 While some academic commentators argue that Hong Kong has a 

constitutional duty to implement Article 23,52 others argue that “the principle of minimum 

legislation” needs to be the guiding principle of any legislation enacted to implement the 

article.53 To date, the latter has obviously been preferred, and the Hong Kong government has 

seen no political advantage to attempting to re-introduce the measures that were so publicly 

opposed in 2003. This is in stark contrast to the process that has been observed and described 

in relation to Canada and the United Kingdom. Granted, unlike both of those jurisdictions, 

Hong Kong has never suffered a terrorist attack, and the political advantage that “being tough 

on terrorism” affords in Canada and the UK does not extend here. Nonetheless, it is remarkable 

how different the discourse pertaining to the need for strict-anti terrorism legislation is in the 

jurisdictions. Even in the heat (and  the aftermath) of the Occupy Central protests, when some 

Chinese officials were calling for the imposition of Chinese national security law, discussion 

has centred around how the criminal law of Hong Kong is already sufficient to address national 

security concerns.54 The Hong Kong experience illustrates how much previous political and 

cultural history can impact upon the development of national security legislation. Moreover, 

when contrasted with Canada and the United Kingdom, it also illustrates the weight of 

significant events (such as domestic terrorist attacks) and the political advantages of being seen 

to act in the aftermath of those events.  

CONCLUSION 

As this paper has illustrated, national security legislation is not developed or enacted in a 

vacuum. Interdisciplinary analyses of this legislation are thus useful because they help to 

illuminate the political, legal, historical and cultural contexts through which the legislation is 

debated, enacted, implemented and amended. This paper has argued that the UK, Canada and 

Hong Kong’s counter-terrorism policy-making has been influenced by their domestic legal and 

political structures and cultures, including their: respective legal systems; the relative stability 

of government and political institutions; mechanisms for parliamentary scrutiny and oversight; 

and experiences with terrorism. It has used contemporary developments in these countries, such 

as terrorist attacks on the Canadian Parliament and the Occupy Central movement in Hong 

Kong, in order to discuss the human rights implications of the legislation that has been (or will 

be) enacted in the aftermath of these events. In particular, it focused on new anti-terrorism 

specific legislation in Canada and the United Kingdom and the lack of such legislation in Hong 

Kong, where the criminal law is the primary mode of criminalizing offences pertaining to 

national security. Although it is accepted that Hong Kong has not had the same experience with 

terrorism that Canada or the UK has had, it is still argued that terrorism can and should be dealt 

with through existing criminal law, rather than through national security legislation that is often 

hastily enacted, lacking in oversight, and overly politicized. As analyses of Canada and the UK 

have shown, this national security legislation is often politically motivated and carries human 

rights implications that may take decades to be rectified through the courts. These human rights 

implications are exacerbated in Canada, where no specific parliamentary mechanism for 

oversight and review of national security policies exists. It is thus recommended that, as a 

matter of urgency, the Conservative government (particularly if Bills C-44 and C-51 are going 

                                                 
51 More specifically, through provisions in the Crimes Ordinance (Cap. 200), Official Secrets Ordinances (Cap. 521) and 

Societies Ordinance (Cap. 151). For more information, see: Department of Justice, ‘Collection of existing statutory provisions 

relevant to the National Security (Legislative Provisions) Bill (February 2003) LC Paper No. CB(2)1215/02-03. 
52 Bob Hu, ‘The Future of Article 23’ (2012) 41 Hong Kong Law Journal 115. 
53 Benny Tai, ‘The Principle of Minimum Legislation for Implementing Article 23 of the Basic Law’ (2002) 32 Hong Kong 

Law Journal 579. 
54 Cliff Buddle, ‘Hong Kong’s Article 23 obligations are already in our legal armoury’ South China Morning Post (29 January 

2015); Stuart Lau, ‘Calls for Hong Kong national security law shot down by legal expert Albert Chen’ South China Morning 

Post (20 January 2015). 
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to pass) needs to support either Bill S-220 or Bill C-551 and give Canada the parliamentary 

committee that it has sorely needed for more than a decade.  
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THE TRUE NATURE OF THE ATHLETEôS CONTRACT 

KENNETH MOULD1 

INTRODUCTION 

The generally accepted point of view is that the athlete’s contract2 is one of employment.3  This 

article aims to establish that while the athlete’s contract certainly possesses similar 

characteristics to those of the contract of employment, it would be an oversimplification to 

perceive it as such. The ultimate purpose of establishing the true nature of this type of contract 

is to suggest to South African Courts, but also Courts in other jurisdictions, that care should be 

taken in determining the most suitable remedy for breach of the athlete’s contract. In order to 

eventually address the question as to whether the athlete’s contract is in fact sui generis, one 

must first determine the meaning of the term “sui generis” as it relates to contracts. 

The meaning of sui generis as it relates to contracts 

It is imperative to examine what exactly is meant by the term sui generis as far as it 

relates to contracts, and what the general characteristics of a sui generis contract entail (in other 

words, what makes a contract sui generis?). This must be done in order to indicate that the 

unique characteristics of the athlete’s contract are sufficient to qualify it as sui generis. 

According to Hawthorn and Hutchison,4 the sui generis theory for determining the 

nature of a specific contract involves rendering the naturalia5 of ordinary contracts 

inapplicable.  If one considers that the naturalia of a specific contract is an aid to determine the 

rights and duties of parties to a contract, as well as the effects and consequences of their 

contract, it is clear that the naturalia of a specific contract will determine the nature of such 

contract.6 If the sui generis theory were to be applied in order to determine whether an athlete’s 

contract is in fact sui generis, the naturalia of the ordinary contract of service should be 

rendered inapplicable. The rights and duties of the parties to an athlete’s contract differ from 

those of the ordinary contract of employment, along with the effects and consequences of such 

contract. Cooper7 states that a contract should be classified by turning on the true intention of 

the parties thereto, which is to be inferred from the purpose of the agreement. According to the 

sui generis theory, this means that the athlete’s contract, while possessing attributes of the 

ordinary contract of employment, is probably sui generis, because the purpose or object of the 

athlete’s contract differs from that of the ordinary contract of employment. Also, it is a fact that 

the athlete’s contract is sanctioned by law in more than one way. Most professional athletes’ 

contracts are subject to the rules and regulations of the governing bodies that regulate the 

                                                 
1 Dr Kenneth Mould LL.B, LL.M, BA (Hons), LL.D. Lecturer, Department of Private Law, University of the Free State, South 

Africa. Attorney and Conveyancer of the High Court of South Africa. E-mail address: mouldkl@ufs.ac.za 
2 “Athlete’s contract” in this context refers to the contract entered into between a professional athlete in any sporting code and 

the club, union or franchise for which said athlete participates or plies his/her trade. 
3 Walker v Crystal Palace Football Club Ltd 1910 KB 87 92; Dempster v Addington Football Club (Pty) Ltd 1967 3 SA 

262 265;  Highlands Park Football Club Ltd v Viljoen and Another 1978 3 SA 191 (W) 192; Santos Professional Football 

Club (Pty) Ltd v Igesund and Another 2003 5 SA 73 (C) 79; A.M. Louw Sports Law in South Africa (2nd edn, Wolters Kluwer 

Law & Business 2012) 210;  J. Anderson, Modern Sports law (1st edn, Hart Publishing 2010) 257; S. Gardiner and others, 

Sports Law (4th edn, Routledge 2012) 477. 
4 M. Hawthorn and D. Hutchison, ‘Labour tenants and the law’ in Murray and O’ Regan (eds), No place to rest: forced removals 

and the law in South Africa (OUP 1990) 199. 
5 Naturalia are the legal principles of the law of contract that will apply to such contract in the absence of clauses to that effect 

in the contract itself. They refer to the terms automatically attached by law to a specific type of contract without them having 

to be inserted by the parties. See in this instance R.H. Christie & G.B. Bradfield, The law of contract in South Africa (6th edn, 

LexisNexis 2011) 165;  Van der Merwe and others, Contract: General Principles (4th edn, Juta Law 2012) 283. 
6 Van der Merwe et al (n 5) 283. 
7 W.E. Cooper, The South African Law of Landlord and Tenant (Juta & Company Ltd 1973) 43. 
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sporting code in question. However, it would be impossible to simply classify the athlete’s 

contract as sui generis without having first addressed what it entails in practice. 

The contents of the athleteôs contract 

It has been well-documented that the relationship between professional athletes and their 

“employers” is one of employment, and therefore subject to statutes, rules and regulations 

pertaining to labour law.8 However, it is the main object of this article to demonstrate that there 

are certain characteristics that contracts between professional athletes and their employers 

possess that make them unique in nature, or sui generis. In order to substantiate this, I shall 

focus on what the term “athlete’s contract” entails and what makes it unique (in other words, 

confirm the belief that it is sui generis). 

Le Roux9 has stated that “the attraction of sport is the uncertainty of the result.” 

Blackshaw agrees with this and has stated that “the uncertainty of outcome of sporting 

competition…is the very nature and attractive aspect of sport and sporting endeavour.”10 This 

is certainly unique as far as the service in question is concerned. It may be argued, then that if 

the performance regulated by the contract in question is unique, so too is that contract. 

However, to truly confirm the nature of the athlete’s contract, one must look closer at its 

characteristics.  

Louw11 lists the following characteristics of the “relationships of these people 

(professional athletes) to the unions or governing bodies to whom athletic or sporting services 

are rendered”:  
(i) The standard players’ contracts all provide for an obligation on the part of the player to perform 

personal sporting services to the other party. 

(ii)  These athletic services are rendered subject to the control and direction of such other party- although 

the measure of such control may differ from that found with other employees, the inherent control 

is always present and especially evident in for instance the practice of selection of players for 

matches. 

(iii)  These agreements all provide for the absorption of the player’s labour power in respect of the 

rendering of athletic services, either to the exclusion or semi-exclusion of other employers. 

(iv) The remuneration payable as a reciprocal obligation in return for services rendered contains 

traditional elements found in the employment of other employees, e.g. medical aid and retirement 

contributions paid by the employer. 

(v) These agreements provide for power on the part of the employer to discipline and dismiss players 

for misconduct or poor work performance, which in some cases exceed the measure of control (as 

found in “ordinary” employment contracts over the autonomy of the employee in respect of their 

physical integrity and the pursuit of outside or personal interests and activities).  

(vi) The wording of the players’ contracts in all these cases explicitly refer to the relationship as one of 

“employment”, and to the parties as “employer” and “employee”. 

(vii)  The relationship between the parties falls squarely within the legislative definition of employment, 

and such players are nowhere expressly excluded from the ambit of such legislation. 

The characteristics listed by Louw above create the dominant impression that the 

contract between a professional athlete and his “employer” is one of employment. This is an 

oversimplification. While there are certain characteristics of the athlete’s contract that do 

correspond with those of the employment contract, there are too many characteristics of the 

former that are too unique to be perceived merely as a contract of employment.  

As early as 1910, the issue of the nature of the athlete’s contract was addressed in the 

King’s Bench’s decision of Walker v Crystal Palace Football Club Limited.12 The contents of 

                                                 
8 Most notably in Walker (n 3) 92; Dempster (n 3) 265; Highlands Park (n 3) 192; Santos (n 3) 79; Louw (n 3) 222;  Anderson 

(n 3) 257 and Gardiner and others (n 3) 394. 
9 R. le Roux, ‘Under starter’s orders: Law, Labour law and Sport’ (2002) ILJ 23. See in this  regard also Smailes, ‘Sports law 

and labour law in the age of (rugby) professionalism: collective power, collective strength’ (2007) Industrial Law Journal 57. 
10 Blackshaw, ‘Match fixing in sport: a top priority and ongoing challenge for sports governing bodies’ (2013) De Jure 948. 
11 Louw (n 3) 234-235. 
12 1910 KB 87. 
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the contract in question included the duty of the club to pay the athlete.13 It also included the 

athlete’s duty to “play in all matches when required by the club and keep himself temperate, 

sober and in good playing form.”14 The contract was concluded for a period of one year.15 

Regarding the uniqueness of the contract, however, an interesting argument was made by one 

Russell, counsel on behalf of the club. Counsel argued that there was a “certain difference 

between an ordinary workman and a man who contracts to exhibit and employ his skill where 

the employer would have no right to dictate to him in the exercise of that skill, e.g., the club 

would have no right to dictate to him how he should play football.”16 Counsel’s argument 

insinuated that while the contract between the professional athlete and the club that employed 

him was one of employment, there was something unique about the element of subordination 

as explained above. The element of uniqueness was found in the fact that the employee in 

question- a professional athlete- possessed certain skills that an “ordinary workman” did not 

possess, and therefore was not subordinate to his employer as far as the way in which he played 

the sport was concerned. This is possibly the primary difference between the “personal 

services” performed by an employee in an ordinary contract of employment, and a professional 

athlete in an athlete’s contract. The latter is gifted in a way that the former is not - an athletic 

way. The argument here is not that the services performed by an athlete are the only type of 

unique services that can be performed under a contract. The services performed by a pilot,17 

for instance, are also unique. While there are many professions that may be considered unique, 

sport is the only profession in which it is essential for the professional participant to possess 

unique athletic skills in the code in question. The issue is that the services performed by an 

athlete are specific ones that require unique athletic skills in a unique exercise - that of sport. 

In the case of Philadelphia Ball Club v Lajoie,18 the Pennsylvania Supreme Court simply 

referred to these as “unique skills”.19 It goes without saying that these skills are of such a nature 

as to attract spectators – people pay good money to see these special skills exhibited. Traverso 

J in Coetzee v Comitis20 exclaimed that “the fate of professional soccer players is of public 

interest,”21 hinting on the fact that because of their unique athletic skills, the public shows an 

extraordinary amount of interest not only in the athlete’s skills, but also his private life. While 

there are many professions that require unique skills as explained above, none attracts as many 

spectators as professional sport does. Le Roux22 has stated that the attraction of sport lies in the 

uncertainty of the result, and that this is the one feature that distinguishes sport from other 

forms of entertainment. The result is uncertain because of the fact that people with more-or-

less equal athletic capabilities –all of them unique - compete against each other by exhibiting 

their special athletic skills. Furthermore, because sport, unlike any other business, places 

extreme demands on the bodies of the participants involved, the career of a professional athlete 

is extremely limited.  

In Dempster v Addington Football Clubthe athlete’s contract demanded from the athlete 

to do the following: 
(a) Apply his mind and body diligently to the art of association football. 

(b) Attend all training sessions and matches and all other functions as directed, and at the sole discretion 

of the team manager, in regard to professional soccer.
23 

                                                 
13 ibid. 
14 ibid. 
15 ibid. 
16 ibid 92. 
17 As in the case of Nationwide Airlines (Pty) Ltd v Roediger and Another 2008 (1) SA 293 (W). 
18 202 Pa. 210; A. 973; 1902.  
19 ibid. 
20 2001 1 SA 1254. 
21 ibid 1264. 
22 Le Roux (n 9) 1195. 
23 1967 3 SA 262 (D). 
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The first requirement is a clear indication that the physical attributes of the athlete had to be 

protected to such an extent that he would be capable of performing the demanding physical 

exercises required to play football. Although some other professions also require physical 

health, none requires the subject to be in such peak physical condition as in the case of sport. 

This is also the reason why athletes are constantly tested for the presence of prohibited 

substances in their systems.24 Because sport involves (to the greatest extent) activity of a 

physical nature, it would be unfair towards competitors if athletes were to enhance their 

physical attributes in an unnatural manner. This fact distinguishes sport from any other 

profession, in which employees would be expected to improve their performance by any legal 

means (which is to say means that are not criminal in nature) necessary. An athlete who 

increases his athletic performance by taking stimulants, will most likely be expelled, whereas 

a regular employee will most likely be awarded for doing huge amounts of work due to his or 

her taking stimulants. The opposite is also true as far as sport is concerned: whereas an athlete 

should refrain from doing anything to enhance his performance in an unnatural manner, he 

should also take care not to engage in any type of activity that would lead to the restriction of 

his abilities. This is why many standard athletes’ contracts contain clauses which prohibit 

athletes from participating in activities which could potentially be detrimental to such athletes’ 

physical health and wellbeing. Because of the uniqueness of the athletic skills required by the 

persons under discussion, the nature of the services in question is obviously also unique. In a 

word, these services can be described as “highly personal”. In the case of Troskie en ‘n Ander 

v Van der Walt,25 Wright J held the following:  
The nature of the services which had to be rendered in the matter at hand, is the playing of rugby for a 

specific club. The rendering of the relevant services depends not only on the enthusiasm, willingness 
and perseverance of the player in question, but said services demand a fair amount of expertise, skill 

and aptitude of a personal nature which will be dependent on the specific player’s characteristics and 

also his    relationship with the club for which he plays.26 
The relevance of Wright J’s decision to this article lies in the very first sentence of his decision 

above. He hints on the fact that the services in question are of a nature that requires a significant 

amount of knowledge and skill of a personal nature, and also that the services in  question 

would demand specific characteristics (as well as capabilities) of the athlete. Desai J in Santos 

Professional Football Club v Igesund and Another27 made specific mention of the fact that the 

“the nature of the services are of such a highly personal nature….,”28 thereby confirming that 

the contract in question was not an ordinary contract of employment, but one that involved 

“services of a highly personal nature”, therefore making it extraordinary. Although the contract 

in question was one between a professional football coach and a club, the legal principles 

governing the contract were exactly the same as what would have been the case had it been a 

contract between a professional athlete and a club.29 Foxcroft J in the case of Santos 

                                                 
24 The purpose of the World Anti-doping Code is to “protect the athletes’ fundamental right to participate in drug- free sport 

and thus promote health, fairness and equality for athletes worldwide.” This purpose is reiterated in article 2 of the South 

African Institute for Drug-Free Sport’s (SAIDS) Anti-doping rules, which states that “it is each athlete’s personal duty to 

ensure that no prohibited substance enters his or her body. Athletes are responsible for any prohibited substance or its 

metabolites or markers found to be present in their samples. In the well-known case of United States v Curtis Strong CR 85-

129, a professional baseball player was charged with distributing cocaine among other professional baseball players. One of 

the state witnesses, Dave Parker, also a professional baseball player, testified that he had, while under contract from 1979 to 

1983, abused cocaine on a regular basis, and that this had caused his game to suffer. Based on this submission, his former club, 

the Pittsburgh Pirates, attempted to reclaim part of the salary they had paid him while still under contract. This claim was based 

on the fact that the athlete did not keep himself in peak physical condition, as stated in the athlete’s contract. 
25 1994 3 SA 545. 
26 ibid 552.  
27 2002 5 SA 697 (C). 
28 ibid 701. 
29 W.T. Champion, Sports Law Cases, Documents, and Materials (Aspen Publishers 2005) 8 (states that contracts for coaches 

are similar to players’ contracts). 
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Professional Football Club v Igesund and Another30 made great strides towards indicating that 

the contract between a professional soccer coach and his club was not an ordinary contract of 

employment. In fact, Foxcroft J’s decision led to some scrutiny, most notably by Naudé,31 

discussed below. In casu, Foxcroft J stated the following: 
It is important, in my view, to bear in mind that this was not a case of an ordinary contract of employment. 

It differed from an ordinary contract (of employment), both in respect of the signing-on fee and the job 

description dealt with below.
32

 

This statement was followed up by the following: 
First respondent in this appeal is certainly no ordinary servant, but a contracting party, contracting on 

equal terms with applicant, and being able to command a high sum of money to do so. He is also given 

carte blanche in the exercise of his duties.
33

 

What made the contract a unique one as opposed to one of employment, according to Foxcroft 

J in Santos, was the fact that it made provision for a “signing-on” fee and that the job 

description of the professional coach included the fact that the employer-club had no right to 

prescribe to the coach how to do his job. Naudé34 reiterates this characteristic identified by 

Foxcroft J, by stating that interference by the club in the execution of the professional coach’s 

duties would even have led to breach of contract by the club. It is evident then that the working 

relationship did not imply one in which the employee was subordinate to the employer.35 This 

is clearly a move away from the ordinary contract of employment. Naudé goes even further in 

explaining why the contract in question was not an ordinary contract of employment. The fact 

that the professional coach had contracted on equal terms with the club’s representatives, and 

was consequently able to demand a large sum of money for his services, was another sui generis 

characteristic of the contract in question.36 The coach possessed an increased amount of 

bargaining power, based on the fact that he was a “highly successful and respected coach”.37 

There was therefore not a situation where the “employee” was presented with a unilateral 

contract favouring the employer’s interest.38 Naudé makes mention of a potential characteristic 

that the Court in Santos did not identify, and that is the fact that if any damages were to be 

caused by the breach of the type of contract in question, it would be more difficult to quantify 

than would be the case in ordinary employment sectors. This characteristic would be even more 

of a substantial one if the party in breach of contract (if such breach were to occur) was very 

difficult to replace because of the possession of certain “special skills”, discussed above.39 

Something that must also be kept in mind, according to Naudé, is that the loss of a professional 

player or coach may even affect the interests of potential sponsors and fans. Recently, Seedat 

C in the private arbitration matter of Mmethi and Bloemfontein Celtics Football Club40 

reiterated the fact of “special skills” possessed by professional athletes in no uncertain terms. 

                                                 
30 2003 5 SA 73 (C). 
31 T. Naudé, ‘Specific performance against an employee. Santos Professional Football Club Ltd v Igesund’ (2003) SALJ 269.    
32 Santos (n 3) 76. 
33 ibid 79. 
34 Naudé (n 31) 271. 
35 ibid. 
36 ibid. 
37 ibid. 
38 ibid. This rang true to what Louw (n 3) 215 describes as follows: “In line with developments elsewhere, and in parallel with 

more general developments in South African society and its new constitutional order in the movement towards democracy, 

freedom and respect for human rights, South African employment law saw the development of a more rights-based approach 

to the employment relationship in a bid to counter the traditionally strong employer-biased relationship occasioned by the 

nature of the common law contract of employment.” Whereas it is agreed with Louw that there has indeed been a shift of 

focus, the culture of the “strong employer-biased relationship” is still very problematic as far as labour relations are concerned. 

In the case of SARPA on behalf of Bands & Others v SA Rugby (Pty) Ltd (2005) 26 ILJ 176 (CCMA); [2005] 2 BALR 209 

(CCMA) it was argued that because the contract of a professional rugby player in South Africa is a standard one, players could 

not really negotiate the terms of their contract, and had to accept most of the contents as it stood. 
39 Naudé (n 31) 272. 
40 (2012) 33 ILJ 1307 (ARB). 
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The arbitrator stated that professional football clubs sought out players with “exceptional talent 

and deft skills”41 because of the fact that (South African, but certainly also foreign ones of all 

sporting codes) “rampage for glory.”42 

Because of the fact that athletes are considered assets to the clubs, unions or franchises 

which they represent,43 they certainly do possess increased bargaining power when negotiating 

the terms of their contracts and thereafter, a fact alluded to above. Blackshaw44 has stated that 

one must also keep in mind that an athlete’s image rights are considered to be capital assets, 

and that these image rights are naturally always transferred when an athlete is transferred. This 

is in itself a move away from the traditional relationship between “master” and “servant” and 

is certainly a sui generis characteristic of the athlete’s contract. The other sui generis 

characteristic mentioned by Foxcroft J in Santos and referred to above, was the payment of a 

signing-on fee. This characteristic is but a small requirement which has its origin in the general 

requirement of athletes having to be registered with national and international federations 

regulating the sporting code in question. Regulation 4.1 of the South African Football 

Association’s Regulations on the status and transfer of players reads as follows: 
4.1. No player, whether amateur or professional, may play for any club falling under the jurisdiction of 

SAFA or one of its members unless s/he has been registered by that club with the relevant member. 

The South African Rugby Union Regulations on Player status, Player contracts and Player 

movements contain a similar regulation which reads as follows: 
3.4. Only a Player who is currently registered shall be able to participate in competitions organised, 

recognised or sanctioned by that Province or SARU.
45

 

These are but two examples of regulations demanding of athletes to be registered with a 

national and/or international sporting body or federation. It is a fact that no organised sport can 

function without regulation by governing bodies. Such regulation provides that the rules 

according to which sport is played, but also according to which the participants in the sport are 

regulated, are honoured.46 Because the contracts of professional athletes are subject to these 

regulations, it sometimes occurs that a professional athlete may at any given time be a party to 

several athletes’ contracts at once. So, for instance, a professional rugby player in South Africa 

may be a party to a contract with his provincial union, another contract with a Super Rugby 

franchise, and also with his Rugby Championship franchise;47 or a professional cricket player 

may at any given time have a contract with his South African provincial franchise, an Indian 

Premier League franchise and an English county side. Furthermore, if such a player is selected 

for the national side, he will enter into yet another athlete’s contract with the national body. 

This is an occurrence which is absolutely unique as far as mercantile law is concerned. No 

other occupation would create the possibility of a single “employee” being a party to up to 

three different contracts, but required to perform the same type of services in all three. As far 

as the subjectivity of these contracts to the regulations of governing bodies is concerned, 

                                                 
41 ibid 1317. 
42 ibid. 
43 In Highlands Park (n 3) 192 the Court stated that “the applicant’s (Highlands Park Football Club Ltd) only assets consist of 

contractual rights which bind its football players to play football for the applicant. These rights are commonly regarded as 

cedable and saleable amongst football clubs.”  
44 Ian Blackshaw, The Professional Athlete (Congress on Sports Law, Berlin, April 2006). 
45 The South African Rugby Union. 
46 Examples of these national and international governing bodies are the South African Rugby Union (SARU), which governs 

professional rugby in South Africa and its international counterpart, the International Rugby Board (IRB). Reference has also 

been made in this chapter to the National Soccer League (NSL) which governs professional football in South Africa, and its 

international counterpart, Federation Internationale de Football Association (FIFA). Football players in South Africa, for 

example, may also be registered with (and therefore subject to the rules and regulations of) the South African Football 

Association (SAFA), the Premier Soccer League (PSL), the Confederation of African Football (CAF), the South African Sports 

Confederation and Olympic Committee (SASCOC) as well as the International Olympic Committee (IOC). 
47 The Rugby Championship is an annual one competed between the top provincial sides of South Africa, New Zealand and 

Australia. 
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Waglay J in McCarthy v Sundowns Football Club and Others48 made great strides in explaining 

why the contract in question differed “substantially from the contracts which one finds with 

other employees.”49 The Court stated that a professional footballer (read: professional athlete) 

may not resign his current employment during the existence of his contract with the employer, 

without agreement of this (current) employer. Also, even if the contract between the athlete 

and his current club has expired, the employer still needs to furnish the player with a clearance 

certificate in order to make the player eligible to play for his new club.50 Each and every 

proffessional football player in South Africa had (and still has) to sign a standard National 

Soccer League51Player’s Contract as well as a registration form demanding of the player in 

question to bind himself to the NSL Constitution and Regulations. The contract mentioned is 

a fixed-term one, which would obviously terminate unless new agreements have been entered 

into and the player has been registered with his new employer.52 All these stipulations, it was 

argued by Waglay J, contributed to the uniqueness of the contract between a professional, duly 

registered football player in South Africa and his “employer”. The same arguments were made 

by Traverso J in Coetzee v Comitis53 and in Botha v Blue Bulls Company (Pty) Ltd and 

Another.54 The effect of this unique type of contractual agreement is that the athlete’s contract 

is more often than not subject to another, collective contract, and failure to comply with the 

provisions of the latter would probably render the former invalid.  

CONCLUSION 

The athlete’s contract has been classified as a contract of employment. However, this article 

has set out to indicate that there is many a valid reason to believe that this is certainly an 

oversimplification, and that said contract is in fact sui generis. To substantiate this statement, 

several sui generis characteristics of the athlete’s contract have been identified. This first of 

these is that the athlete’s contract regulates personal services of a unique athletic nature. The 

nature of these services is such that it requires the athlete in question to keep his body in peak 

physical condition. It also means, however, that a professional athlete’s career is very limited 

compared to other professions. The second sui generis characteristic of the athlete’s contract 

which has been identified is that, contrary to the old “master and servant” contracts, the athlete 

possesses bargaining power equal to the club when negotiating his or her contract with the 

latter. This is because a professional athlete is able to generate huge amounts of income simply 

by exhibiting his or her unique athletic skills. Although an athlete may exhibit his or her athletic 

skills freely, he or she must do so within the limits set by rules and regulations governing the 

particular sporting code participated in. This is the third sui generis characteristic of the 

athlete’s contract identified in this article.  

Having established the true nature of the athlete’s contract, the suggestion is 

consequently made that Courts should perceive said type of contract with care and sensitivity, 

particularly when having to decide the most appropriate contractual remedy for breach thereof. 

This is ultimately the contribution this article aims to make to jurisprudence. 

                                                 
48 Unreported case number J4373 of 2002, delivered in the Labour Court of South Africa on 30 September  

    2002. 
49 ibid 4. 
50 ibid 4. 
51 Widely known by its acronym, “NSL”. 
52 McCarthy (n 48) 4. 
53 2001 1 SA 1254 (C). 
54 Unreported case number JR1965/2005, delivered by the Labour Court of South Africa on 27 June 2008. 
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THE ROLE OF MEDIA IN MAINTAINING THE EQUILIBRIUM OF 

INTER-BRANCH RELATIONS IN GOVERNMENT  

LEAH ANGELA ROBIS* 

This paper studies how the role of courts and judges has changed in recent history and examines 

the effect of these changes on the relationship of judicial independence and judicial 

accountability. In particular, the constitutional crises in Malaysia and Russia are discussed to 

demonstrate the political nature of demands for judicial accountability, and how public opinion 

legitimises an attack on the judiciary. The paper also studies the general characteristics of 

media and relevant international human rights standards on free expression to understand 

reaction of the judiciary and the public to the events surrounding the respective crises. It 

concludes that a society which enjoys free access to information and exchange of ideas can 

form an informed opinion as to the propriety of an attack on the judiciary, and therefore protect 

the balance of power among the branches of government.     

Key words: judicial independence, judicial accountability, free expression, public opinion, 

media  

INTRODUCTION  

This study examines how excessive demands for judicial accountability could compromise 

judicial independence and create an imbalance in governmental inter-branch relations.1 

Recognising media as a platform for enforcing judicial accountability,2 this paper analyses how 

free expression3 could maintain the balance of power among the branches of government.  

Cultural, social and political norms determine the stature of courts and the expected 

behaviour of judges in society.4 While both common and civil law traditions view courts as 

enforcers of the law,5 the Anglo-American tradition allows judges to participate in policy 

determination through the exercise of power of judicial review.6  This power, which refers to 

the duty of courts to ensure that all governmental acts are consistent with the constitutional 

mandate,7 enables courts to review the constitutionality of legislation and administrative 

actions, and nullify them whenever they are found to be repugnant to the fundamental law.8  

After the Second World War, new democracies adopted the United States (US) doctrine of 

constitutional supremacy by expressly including judicial review as a component of judicial 

power in their constitutions.9  This phenomenon led to the judicialization of politics or the 

means by which courts participate or influence policy through constitutional judicial review.10  

It allows judges to “increasingly dominate11” what traditionally was the exclusive domain of 

                                                 
* DPhil Candidate (2018) and Master of Laws in Human Rights (2014), The University of Hong Kong 
1 Stephen Burbank, ‘Judicial Independence, Judicial Accountability and Intergovernmental Relations’ (2007) 95 Georgetown 

Law Rev 909 
2 Mary L. Volcansek, Elisabetta de Franciscis and Jacqueline Lucien Lafon, Judicial Misconduct: A Cross-National 

Comparison (University Press of Florida 1996) 
3 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999 

UNTS 171 (ICCPR) art 19  
4 Carlo Guarnieri and Patrizia Pederzoli, The Power of Judges: A Comparative Study of Courts and Democracy (OUP 2002) 
5 ibid 69; Volcansek and others (n 2) 3; Diana Kapiszewski, Gordon Silverstein, Robert A. Kagan, ‘Introduction’ in Diana 

Kapiszewski, Gordon Silverstein, Robert A. Kagan (eds), Consequential Courts: Judicial Roles in Global Perspective (CUP 

2013)  

6 Guarnieri and Pederzoli (n 4). 
7 [1803] 5 US 137 
8 ibid  
9 Ran Hirschl, ‘The New Constitutionalization and Judicialization of Pure Politics’ (2006) 75 Fordham Law Rev 721  
10 ibid 721  
11 ibid; Bjorn Dressel, ‘Court and Governance in Asia: Exploring Variations and Effects’ (2012) 42 Hong Kong LJ 95  
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the legislature and executive.12  Consequently, the exercise of this power is met with 

resistance.13 A struggle ensues among the branches of government, especially in emerging 

democracies, and those courts which aggressively exert their powers usually suffer a backlash 

which reduces their “freedom of action".14 

Conflicts among the branches of government are often due to clashes between the 

majoritarian sentiment and constitutional mandate. Legislators and executives decide policy 

based on public opinion15 while judges enforce the law.16 Whenever law and public opinion 

clash, the executive and legislature regard countermajoritarian political decisions as misplaced 

assertions of decisional independence17 to justify political counterattacks on the judiciary. 

These counterattacks enable the executive and legislature to interfere with or influence the 

outcome of judicial proceedings.18 They are undertaken to neutralise the judiciary and compel 

it to conform to the agenda of the two other branches.  An example of a counterattack is the 

impeachment of US Supreme Court Justice Samuel Chase.19 The Jeffersonians impeached 

Justice Chase several key Republican legislations nullified on judicial review.20 Congress, 

however, voted against Justice Chase’s removal from office.21 Other examples of political 

counterattacks include the enactment of laws limiting the jurisdiction of courts and restraining 

the judiciary’s budget.22  

Political counterattacks are deemed to contradict the concept of judicial independence. 

Judicial independence is the “ability of courts and judges to perform their duties free of 

influence or control by other actors".23 The United Nations Basic Principles on the 

Independence of the Judiciary provides that “courts must be resolve matters without any 

restriction, improper influences, inducements, pressures, threats or interference".24 However, 

the constitution intentionally makes the judiciary dependent on the executive and legislature25 

to balance inter-branch relations.26 For this reason, not all interferences on the judiciary are 

                                                 
12 Dressel (n 11). 
13 Thomas L. Jipping, ‘Legislating from the Bench: The Greatest Threat to Judicial Independence’ [2001-2002] 43 S Tex L 

Rev 141, John C. Knecthle, ‘Isn't Every Case Political? Political Questions on the Russian, German, and American High 

Courts’ (2000) 26 Rev Cent & E Eur L 107 
14 Tom Ginsburg, Judicial Review in New Democracies: Constitutional Courts in Asian Cases (CUP 2003) 
15 Jurgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy (Studies in 

Contemporary German Social Thought)  (2nd edn, MIT Press 1996) 415 
16 Stephen B. Bright ‘Political Attacks on the Judiciary: Can Justice Be Done Amid Efforts to Intimidate and Remove Judges 

from Office for Unpopular Decisions’ (1997) NYU L Rev 308, 309 
17 Burbank (n 1) 912  
18 John Ferejohn, ‘Independent Judges, Dependent Judiciary: Explaining Judicial Independence’ (1999)  72 Cal Law Rev 353, 

355  
19 Ginsburg (n 14) 1012, 1105-1115/4023; Raoul Berger, Impeachment: The Constitutional Problems (4th edn, Harvard 1974) 

224-251  
20 Berger (n 19). 
21 ibid  
22 Terri Jennings Peretti, In Defense of a Political Court (Princeton 1999)  
23 David S. Law, ‘Judicial Independence’ (2011) Revisita Forumul Judecatorilor 37; Peter H. Russell, ‘Towards a General 

Theory of Judicial Independence’ in Peter H. Russell and David M. O'Brien (eds), Judicial Independence in the Age of 

Democracy: Critical Perspectives from around the World (University Press of Virginia 2001)  
24 ‘Basic Principles of Judicial Independence’ UNGA Res 40/32 (29 November 1985) and 40/146 (13 December 1985)  para 

2 and 4, UN ECOSOC, ‘Strengthening Basic Principles of Judicial Conduct’ ECOSOC 2006/03, International Association of 

Judicial Independence and World Peace and International Bar Association ‘New Delhi Code of Minimum Standards of Judicial 

Independence’ (22 October 1982) para 1 and 2, International Association of Judicial Independence and World Peace 

International Project of Judicial Independence (Judicial Group on Strengthening Judicial Integrity) ‘Mt. Scopus Approved 

Revised International Standards of Judicial Independence’ (19 March 2008) para 2, The Asia Foundation (LAWASIA: The 

Law Foundation for Asia and the Pacific) ‘Beijing Statement of Principles of the Independence of the Judiciary in the 

LAWASIA region’ (28 August 1997) para 1in relation to para 8 and 9 
25 Ferejohn (n 18) 356-365 
26 ibid 356  
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“normatively deplorable”27 but an objectionable interference cannot be distinguished easily 

from an allowable one.28  

What appears to be crucial to the legitimacy of a political counterattack against the 

court is public support. Either judicial decisions must contradict public opinion or judges must 

have breached proper judicial behaviour as dictated by social norms.29 Either perception 

justifies interference by the executive or legislature in judicial affairs, thus, eliminating the 

need to determine the legitimacy of a political counterattack.    

The public expects courts to be accountable30 or to exercise “efficiency and 

transparency”31 in discharging their functions. The concept of judicial accountability tempers 

acts deemed as unacceptable decisional independence32 and behaviour which is inconsistent 

with social expectations of courts and judges.33 It guarantees to the public that courts resolved 

cases without undue interference and in accordance with law. Consequently, demands for 

judicial accountability have become synonymous with political counterattacks, which could 

lead to an imbalance of power among the branches of government.34 The guarantees of judicial 

independence insufficiently protect courts from excessive interference with their affairs.35  

This paper takes interest on how the executive and legislature legitimise political 

counterattacks through calls for judicial accountability. It examines the cases of the Malaysian 

Supreme Court and Russian Constitutional Court, and compares how their respective heads 

responded to criticisms in light of the prohibition against judges interviewing directly with 

media.36  This study argues that because public opinion validates demands for judicial 

accountability, free expressionis crucial to maintaining the balance of power among the 

branches of government. 37 Information disseminated and opinion exchanged freely through an 

independent and diverse media are the foundations of an enlightened public opinion necessary 

to keep governmental powers at equilibrium.  

THE CASES OF MALAYSIA AND RUSSIA 

The Malaysian Supreme Court  

The 1988 Malaysian constitutional crisis climaxed with the removal from office of Supreme 

Court Lord President Tun Salleh Abbas.38 Tun Salleh was found guilty of misbehaviour39 for 

exhibiting “prejudice and bias against the government",40 but antecedents reveal that he was 

removed from office to coerce the judiciary to cooperate with Prime Minister Mahathir 

Mohammad.41 It must be noted that the Malaysian Supreme Court cited Mahathir in contempt 

for describing the judiciary as “obtrusive”42 in an interview with Time Magazine. Mahathir 

                                                 
27 ibid 355 
28 ibid 356 
29 Peretti (n 22) 135-136  
30 James Michael Scheppele, ‘Are We Turning Judges to Politicians’ (2005) 38 Loy LA L Rev 1517  
31 Shimon Shetreet and Sophie Turenne, Judges on Trial: The Trial and Independence of the Judiciary and Accountability of 

the English Judiciary (2nd edn, CUP 2013) 79  
32 Burbank (n 1) 912;   
33 ibid 
34 ibid 913 
35 Law (n 23) 39 
36 Mt. Scopus Revised Standards para 6.1  
37 UNHCR ‘General Comment 34: Article 19 Freedom of expression and opinion’ (12 September 2011) CCPR/C/GC/34  para 

12, 14, 20  
38 AJ Harding, ‘The 1988 Constitutional Crisis in Malaysia’ (1990) 39 Int’l & Comp LQ 57 
39 HP Lee, ‘Fragile Bastion Under Siege—The 1988 Convulsion in the Malaysian Judiciary’ (1990) 17 Melb U L Rev 386, 

396-397 citing FED CONST (MALAYSIA ) art 125(3)  
40 ibid 402 
41 ibid 414; Harding (n 38) 71; UNHRC Implementation of General Assembly Resolution 60/251 of 15 March 2006 Entitled 

“Human Rights Council” A/HRC/4/25 para 27  
42 Lee (n 39) 388-395; Harding (n 38) 74-76 
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made this comment in light of several decisions nullifying executive acts undertaken or ordered 

by him due to unconstitutionality.43  

Judicial review in Malaysia evolved as a safety valve against arbitrary administrative 

actions.44 Mahathir obviously resented this fact, and being cited for contempt did not stop him 

from publicly undermining judicial authority in order to neutralise the courts. Unfortunately, 

the judiciary was caught in the political crossfire that gave rise to the UMNO 11 case.45 This 

case gave Mahathir the opportunity to seize the Supreme Court.   

The UMNO 11 case involved an intra-party dispute questioning the legality of 

Mahathir’s election as party leader.46 Supporters of the faction led by Tengku Razaleigh Hamza 

petitioned the court to nullify the 1987 party election47 claiming that delegates of 30 

unregistered branches of the party voted therein.48 Allegedly, these agents lacked authority, 

and their participation in election rendered the process void.49 After due hearing, the court 

found that UMNO indeed failed to register these branches with the Registrar of Societies as 

required by Section 12 of the Societies Act of 1966,50 and consequently declared these branches 

“unlawful societies".51 

The UMNO 11 decision was based on law. Unfortunately, it left Mahathir without a 

party, and consequently gave the opposition reason to demand for his resignation.52 While what 

is crucial for a Malaysian Prime Minister is the confidence of Parliament, not the leadership of 

a party,53 Mahathir nonetheless downplayed the significance of the UMNO 11 decision in 

media by describing it as “a technical matter".54  

Meanwhile, wary of the escalating tension between the judiciary and executive, Tun 

Salleh immediately calendared the appeal of the UMNO 11 decision for hearing.55 He also 

requested the king to intervene and resolve the power struggle between the executive and 

judiciary.56 Unfortunately, Tun Salleh’s plan backfired and resulted in his suspension and 

subsequent removal from office.57 Noteworthy is the fact that Tun Salleh’s request for a public 

trial was denied.58 With the proceedings shrouded in mystery, the public cannot form an 

informed opinion on the sufficiency of the charges and fairness of his trial.  

Judges do not command media attention,59 and are discouraged from responding to 

media reports or inquiries except in instances where their personal response will avert 

irreparable damages.60 Perhaps Tun Salleh should have countered Mahathir earlier. However, 

Malaysia’s restrictive laws on expression precluded him from availing of the exception. The 

Federal Constitution of Malaysia protects the right to free expression but limits their exercise 

                                                 
43 Lee (n 39) 390 citing Lim Kiat Siang v Dato Seri Dr Mahathir Mohamad  (1987) 1 MLJ 383, Harding (n 38) 76 
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46 Harding (n 38) 58 
47 ibid 
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49 ibid 
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54 ibid 60; Ginsburg (n 14) 935-944/4023 
55 Harding (n 38) 62 

56 ibid  80 
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lawyers, Leandro Despouy’ UN Doc A/HRC/11/41 (24 March 2009) para 59 
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“in the interest of the security of the Federation".61 Accordingly, the Internal Security Act 1960 

(ISA) authorises the Minister of Home Affairs to issue motu proprio detention orders in the 

presence of satisfactory evidence that detaining a person is necessary to prevent him or her 

“from acting in any manner prejudicial to the security of Malaysia or any part thereof or to the 

maintenance of essential services therein or the economic life thereof".62 Moreover, the law 

expressly disallows judicial review of these orders.63 Moreover, Mahathir was the Minister of 

Home Affairs. Perhaps Tun Salleh foresaw that if he openly defended judicial independence, 

the ISA may be used against him. Such a scenario would have created trouble not only for 

judiciary, but the state in general. Because of the ISA too, no one defended the court against 

Mahathir’s criticisms.64 

 Prior to the 1988 constitutional crisis, the Malaysian Supreme Court was considered 

among the most independent of third world states.65 However, the attack resulted in the evident 

capture of the judiciary.66 Not only did the Malaysian Supreme Court play a pivotal role in 

discrediting opposition leader Anwar Ibrahim,67 but it also disregarded the orthodox approach 

to constitutional interpretation in interpreting Article 121(1) of the Malaysian Federal 

Constitution.68 In the Koh Wah Kuan decision,69 the Malaysian Supreme Court held that the 

amendment stripped the two High Courts of their constitutional jurisdiction and their respective 

jurisdictions and powers shall be determined by federal laws enacted by the concerned 

legislatures.70 This interpretation confined itself to the text of the amendment. Consequently, 

it rejected the separation of powers doctrine.  

Clearly, the Malaysian judiciary was captured by the executive71 and the foregoing 

decisions prove that they will likely remain to be so.  

The Constitutional Court of Russia  

Former law professor Valerii Zorkin was the first president of the Russian Constitutional 

Court.72 A popular and controversial figure in Russian politics, Zorkin openly and habitually 

discussed judicial business in media.73 For this reason, he was criticised for engaging in politics 

and displaying prejudice. 

Zorkin’s notoriety began in 1992 when the Constitutional Court was asked to resolve 

the nature of the Communist Party of the Soviet Union’s personality and its properties.74 The 

controversial case sought to determine whether the party was an alter ego of the former Soviet 

Union which used public funds to finance its businesses and purchase property.75 Zorkin 

believed that the testimony of the last Soviet president, Mikhail Gorbachev, was integral to the 

issue.76 Thus, he issued a subpoena requesting the former president to testify in court. 
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Gorbachev refused.77 Consequently, a heated and public exchange of polemics between the 

two ensued.78 Zorkin’s statements were criticised as “not juridical by any standard".79  

Meanwhile, relations between the president and parliament degenerated due to Russian 

president Boris Yeltsin’s persistent efforts to amend the constitution to consolidate power in 

the executive.80  Zorkin volunteered to mediate a compromise and this suggestion was well 

received by the two other branches.81 Yeltsin and Congress of the Peoples’ deputies 

chairperson Ruslan Khusbalatov agreed to maintain status quo.82 Zorkin was praised for 

averting a constitutional crisis but was criticised for “bending some lesser laws in the name of 

greater legality".83 Zorkin countered that he only did what was necessary to defend the 

constitutional system.84 

A few months later, Yeltsin declared a state of emergency and called for a referendum.85 

He did not dissolve parliament but he warned its members against disobeying his decrees.86 

Zorkin publicly denounced Yeltsin’s actions,87 and prejudged the constitutionality of the 

presidential declarations88. He commented in a media interview that Yeltsin’s decrees 

“contained several items, which to put it mildly are not in the constitution and that law on 

constitutional court".89  The constitutional court, albeit a divided one, eventually nullified 

Yeltsin’s declarations.90 Because Zorkin was deemed to have overstepped his authority,91 the 

public lost confidence on the Constitutional Court for it had “descended to cheap politics".92  

Russia, like the former Soviet Union, respected free expression and the people’s right 

to information, and welcomed the presence of foreign press.93 This liberal framework allowed 

Zorkin to access media freely which in turn allowed the public to witness personally his 

behaviour and judge it according to societal norms. Unfortunately, Zorkin failed to “preserve 

the dignity of his office and the impartiality and independence of the judiciary”94 in several 

occasions. Exchanging invectives with a potential witness in a case and commenting on the 

merits of a pending case knowing that he would eventually among the judges who will decide 

the controversy are blatant transgressions of the judicial ethics, and not merely societal 

expectations. Consequently, the public did not question the suspension of the Constitutional 

Court’s operation shortly after declaring a state of emergency95, thus, guaranteeing the lack of 

opposition.  

Clearly, Zorkin was judged based solely on his actions, and independent of Yeltsin’s 

own transgressions.96  
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92 ibid 1818  
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The Constitutional Court eventually reopened but was faced with the challenge of 

becoming “a bastion against authoritarianism".97 Interestingly, the Russian Constitutional 

Court is said to be gradually recovering social relevance by issuing strategic decisions 

consistent with norms of international law thereby consolidating its political and social 

influence.98 Russia also amended laws to balance independence with accountability: 

government committed to increase budgetary allocations to the judiciary and gave courts 

greater control over proceedings while imposing term limits on judges and allowing criminal 

and administrative prosecution.99 Therefore, judicialization of politics may take place in Russia 

despite the presence of a strong presidency.100 

COULD MEDIA BALANCE  

Inter -branch Relations?  

The freedom of expression enables society to realise “the principles of transparency and 

accountability".101   A “free, uncensored and unhindered press or media102” enables “free 

communication of information and ideas about public and political issues between citizens, 

candidates and elected representatives".103 For this reason, media is recognised as an informal 

enforcement mechanism for judicial accountability.104 But in performing this function, it must 

respect to judicial independence and exercise restraint in criticising courts.105  

Media shapes public opinion through “the choices of information and format, in the 

shape and style of programming and in the effects its diffusion— in agenda setting or the 

priming and framing of issues".106 Because it facilitates the dissemination of information and 

exchange of public opinions, media should be independent of political and social pressures.107 

For this reason, governments which impose excessively restrictive regulatory requirements not 

only ensure the uniformity of information disseminated to the public, they also inhibit the 

diversity of considered public opinion.108 They therefore guarantee the lack of opposition, and 

prevent the realisation of accountability and transparency in governance. Corollary to this, 

government can easily silence an uncooperative judiciary.  

Public opinion is constructed by filtering various ideas formed at the periphery of 

society towards the centre of the policy determination.109  Society builds a unitary, instead of a 

polarised, public opinion by discussing “various levels of information and broader perspectives 

based on clearer and more specific definition of issues".110 Since even a free and diverse media 

cannot be thoroughly objective,111 the exchange of information is best facilitated by an 

independent and diverse media presenting different views.112  Because entities will cater to 
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different audiences, the presence of several market players would provide choices to the 

public.113 Thus, barring other factors, more people would be able to form an informed public 

opinion regarding the legitimacy of a demand for judicial accountability.  

The current regulatory frameworks of Malaysia and Russia are restrictive. The 

Malaysian legislature has repealed the ISA in 2012, but enacted the Security Offences (Special 

Measures) Act (SOSM) which limits the allowable detention period to 28 days, and requires 

either the filing of criminal case against or the release of the person after the expiration of such 

period.114 The legality of the detention within the statutory period is not subject to judicial 

review.115 Furthermore, newspaper publication and television networks are subject to strict 

regulation, and are controlled either by government or the majority political party Barisan.116 

Similarly, in Russia, either state-owned companies or entities friendly with Kremlin operate 

television and radio networks as well as print outlets.117 Furthermore, “vague laws on 

extremism grant the authorities great discretion to crack down on any speech, organisation, or 

activity that lacks official support".118 Clearly, the strict regulatory regimes of Malaysia and 

Russia propagate only pro-government information and silences criticism against the 

administration. 

US studies show that few people are familiar with what courts do, and some sectors 

remain to question the propriety of judicial participation in policy determination. 119 The debate 

on whether courts should be allowed to construe (or interpret) the law rather than apply it 

continues.120 Courts confront greater trouble with the judicialization of politics. Adopting the 

doctrine of constitutional supremacy inevitably requires judges to engage in or influence policy 

determination. 

It must be noted that judges become victims of politics when courts engage in policy 

determination.121  Proponents of the agency theory believe that judges are accountable as policy 

agents122 for their “decisions in individual cases or at least those involving issues of high 

salience".123 For instance, they equate imposing the minimum sentence in criminal cases with 

tolerance for criminal activity and failure to empathise with victims.124 Criticisms such as this 

are designed to “attack a judge for the purpose of removing [him] so that a different political 

party may appoint a replacement".125 

When the executive and legislature criticise courts, the judiciary is left without 

recourse. Courts face systemic limitations when accountability is enforced through media. Not 

only do judges fail to command media attention,126 but they are also prohibited from discussing 

or commenting on their pending and resolved cases.127 Courts therefore need a champion: 

someone who can “explain the story of the decision in a particular case, put a single ruling a 

by a judge in a broader perspective of a career and point out the difference between the role of 
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a judge and a legislator or an executive".128 But, if media is controlled by state or is rigidly 

regulated, appointing a spokesperson129 for the judiciary has no value. The spokesperson would 

either be given limited exposure in media or none at all.  

At present, neither the Malaysian Supreme Court nor the Russian Constitutional Court 

enjoy judicial independence. In Malaysia, “judicial independence is compromised by extensive 

executive influence".130 Executive officials do not even need to call judges to let them know 

their desired outcome of cases is as they already express it in media or through actions taken 

by the police or the attorney general.131 Meanwhile, the case of Kurdeshina v Russia,132 which 

involves a judge who was removed from office for questioning the independence of the Russian 

judiciary, best illustrates the state of the Russian judiciary.133 Despite judicial reform, the 

Russian judiciary “lacks independence from the executive branch, and career advancement is 

effectively tied to compliance with Kremlin preferences".134 

Circumstances precluded Tun Salleh from fighting for judicial independence while 

Zorkin compromised the integrity of the constitution court when he violated societal 

expectations. Despite this difference, it is clear that the executive had the public on its side 

when they undertook the political counterattacks. Meanwhile, the present regulatory 

frameworks of Malaysia and Russia preclude the formation of any sentiment antagonistic to 

prevailing situation. Without free expression, the public cannot easily question the existing 

regime or ask for change. 

CONCLUSION  

This paper examined how demands for judicial accountability could compromise judicial 

independence in light of the judicialization of politics, and how such calls may result in an 

imbalance of inter-branch relations. Proceeding from the premise that society remains reluctant 

to accept judicial participation in policy determination, it was argued that demands for judicial 

accountability obtain legitimacy through public support. For this reason, free expression is 

pivotal in facilitating the formation of public opinion based on accurate information and free 

exchange of ideas, which in turn is necessary to safeguard the balance of power in inter-

governmental relations.  

The constitutional crises in Malaysia and Russia were examined to illustrate the 

systemic limitations preventing the judiciary from protecting itself in a battle of publicity, and 

highlight inadequacy of appointing spokespersons when confronted with a restrictive 

regulatory framework for media. Moreover, the paper recognised the natural tendency of media 

to be biased and its ability to influence public opinion. Thus, it highlighted the the importance 

of the free exchange of information and opinions among individuals to create an enlightened 

public opinion.  

Noting that it remains unclear what judges or courts should be accountable for, the 

paper asserts the importance of free expression in maintaining equilibrium of inter-branch 

relations. Public opinion translated into the political power through consent, tolerance or 

ignorance ultimate determines the balance of power. 
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ENERGY DEVELOPMENT AND THE CLASH OF SECURITIES 

ANGELICA P RUTHERFORD* 

ABSTRACT  

This paper analyses the relationship between global security concerns and policies that 

prioritise unsustainable energy developments over those of green energy. The paper argues that 

the growing securitisation of energy, the environment, climate, and water brings about two 

main problems closely linked to the energy discourse: (i) a conflict between securities and the 

legal uncertainty of determining which security issue prevails, and (ii) securitisation being 

devised in order to achieve certain policy gains. Firstly, the paper explores the conceptual 

issues and the evolution of the various dimensions of security. Secondly, as a case study, the 

exploration of unconventional reserves and the use of fracking in Brazil are analysed and aim 

to demonstrate: (i) how energy security was used to push forward the approval of an 

unsustainable energy policy, and (ii) how strategically energy security can prevail over 

environmental, climate and water securities in the promotion of unsustainable energy 

developments.  

Keywords: energy law, energy security, climate change, sustainability, fracking 

INTRODUCTION 

The various concepts of security have been developed in the literature for decades to include 

threats to security arising from the relationship between man and nature. However, little is 

known about the role of these multifaceted notions of security within national and international 

policies relating to energy development. Thus, this paper seeks to partially redress this lack of 

analysis by examining the relationship between global security concerns and policies that 

prioritise unsustainable energy developments over those of green energy. 

This paper argues that the growing securitisation of energy, environment, climate and 

water brings about two main problems closely linked to the energy development discourse. 

These problems are: a) a conflict between securities as well as the legal uncertainty of 

determining which security issue prevails; and b) securitisation being devised in order to 

achieve certain policy gains since policy makers can place a specific matter of interest within 

the security umbrella to prioritise and push forward the approval of preferred energy policies.   

Firstly, this paper explores the conceptual issues by describing the various dimensions 

of security as well as briefly reviewing the evolution of the different notions of security. 

Secondly, as a specific case example, the exploration of unconventional reserves and the use 

of hydraulic fracking in Brazil are analysed. A general background to the Brazilian legal 

framework for the exploration of unconventional reserves is explained as well as depictions of 

the events surrounding the approval of the use of hydraulic fracking in Brazil. This case study 

aims to demonstrate: (i) how energy security was used to push forward the approval of an 

unsustainable energy policy, and (ii) how strategically energy security can prevail over 

environmental, climate and water securities in the promotion of unsustainable energy 

developments. 

DIFFERENT NOTIONS OF SECURITY 

The securitisation of energy has arisen from a combination of various factors. In the 1970s and 

1980s, the world economy struggled to overcome the damaging effects of the oil crises of 
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1973–74 and 1979–80 which ultimately led to economic recessions and high unemployment.1 

The term energy security was coined to denote concerns relating to oil and potential costs of 

supply disruption, associated with an over-dependence on oil imports.2 Nowadays, besides 

higher energy prices and the increased reliance of most developed and many developing 

countries on imported oil from geopolitically unstable regions of the world, uncertainty over 

future fossil fuel reserves and the rising demand for energy in emerging economies like China 

and India are factors which reignite policy concerns over energy supply and the securitisation 

of energy.  

Scholars have debated the notion of “energy security” and a consensual definition has 

not been reached yet. Ciută has already highlighted the terminological profusion and ambiguity 

of the concept of energy security which in the literature acquires meaning through the linkage 

between growth, sustenance and the environment.3 These three constituent dimensions of 

energy security do not appear concomitant in all definitions of energy security.  

The International Energy Agency (IEA)´s mainstream definition of energy security as 

“the uninterrupted availability of energy sources at an affordable price”4 has been generally 

repeated in the literature. However, in the later decades of the 20th century the energy security 

discourse was expanded to include the environment. Cherp and Jewell describe the change in 

the perception of energy security as ‘robustness perspective’ which was influenced by the idea 

of globally limited resources.5 The IEA´s own definition of energy security has evolved to “the 

uninterrupted physical availability at a price which is affordable, while respecting 

environmental concerns”.6 The 4 A’s of energy security: availability (geological), accessibility 

(geopolitical), acceptability (environmental and social) and affordability (economic) 

introduced by the Asia Pacific Energy Research Centre (APERC) has also been the focus of 

recent literature.7 Under these definitions, environmental sustainability becomes a condition 

for energy security to be met, endorsing as such the idea that energy security and environmental 

sustainability are indivisible. 

Various factors contributed to this change in concept. Environmental disasters, such as 

the large Gulf War oil spill in 1991, the hurricanes Katrina and Rita in the US in 2005 and  the 

oil spill in the Gulf of Mexico in 2010 demonstrated how energy and the environment are 

linked, with the pursuit of energy security causing growing threats to the environment. In 

addition, climate change has also shown to disrupt energy systems.8 In 2011, the world 

witnessed the catastrophic earthquake and tsunami damage to the Fukushima nuclear power 

plant in Japan. Recent drought in Brazil has depleted reserves at its hydroelectric plants, leaving 

power generation at precariously low levels.9 The record storms and floods in the Midwest of 

the United States in June 2008 struck at the heart of America’s grain belt at a time when the 

USA has become more reliant on corn-based ethanol for its fuel supply.10  
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(2011) IEA Working Paper, 9.  
7 Aleh Cherpa and Jessica Jewell, ‘The Concept of Energy Security: Beyond the Four As’ (2014) 75 Energy Policy 415; Kopp 
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The problem of greenhouse gas emissions and the international commitments of 

governments under the Kyoto Protocol prompted some countries to emphasise the 

environmental aspects of their energy policies11 and brought about the Post-Kyoto emission 

targets as well as actions and debates regarding low carbon energy transition and geopolitics 

of climate change. As a result, another concept of energy security has been promoted to include 

climate change. The European Commission, for example, substituted “environmental 

concerns” from its 2000 energy security definition12 with climate change: “the uninterrupted 

physical availability of energy products and services on the market, at a price which is 

affordable for all consumers (private and industrial), while contributing to the EU’s wider 

social and climate goals.”13  

Nevertheless, although some scholars have included environment and climate change 

within the concept of energy security, an analysis of academic writings and political debates 

shown environment, climate change and energy as independent aspects; thus, creating clashes 

between the concept of energy security with environment protection and climate change 

policies. 

Similarly to energy, the last few decades have witnessed the proliferation of theories 

examining a growing securitisation of the environment.14 Scholars of environmental security 

have looked at the connections between environmental degradation and conflict, and envisaged 

growing conflict over resources as demand for some essential commodities increases and 

supplies appear more precarious. 

Although environmental security research in the 1990s focused more on local resource 

scarcity, threats to climate change (also referred as “global environmental change”) appeared 

as well by means of a prominent environmental problem within the debate regarding the 

redefinition of security.15 Albeit contested,16 the growth in consciousness about climate change 

effects has intensified the move towards framing climate change within the security 

dimension.17 

The literature is unclear about the differences and similarities of environmental and 

climate securities. While some consider climate change with focus not only on the reduction 

of carbon emissions but also on a sustainable system in general,18 others make a distinction by 

                                                 
11 Luise Röpke, 'The Development of Renewable Energies and Supply Security: A Trade-off Analysis' (2013) 61 Energy 

Policy 1011, 1011.  
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Committee and the Committee of the Regions Energy 2020: A Strategy For Competitive, Sustainable And Secure Energy, 

COM(2010) 639 final.  
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considering climate change as one aspect of the environment. In line with this latter view, 

whilst environmental security involves the interests of humans, animals and whole ecosystems 

in general, climate security is limited to global warming resulting from emission of greenhouse 

gases in the atmosphere, the physical changes in climate and its deterioration.19  

The use of nuclear energy helps to clarify this divergent position in relation to climate 

and environmental securities. The split is between those who would recommend nuclear as a 

clean and low-carbon energy to tackle climate change20 despite its unsustainability issues, such 

as the radioactive wastes, the potential to damage the environment and humans as experienced 

by the Chernobyl and the Fukushima Daiichi nuclear disasters, as well as the threat of nuclear 

catastrophe, and those who would not.21 Scholars who place sustainability at the centre of the 

climate change narrative do not support nuclear energy.  

Water encompasses another aspect of the broadening of the security concept closely 

linked to energy security discourse. The concept of water security was originally defined in 

terms of adequate supply of usable water and was initially debated as a result of the five year 

drought in the Southwest of the US.22 The debate has evolved to the links between water and 

conflict as scholars envisage that water and water-supply systems are increasingly likely to be 

objectives of armed conflicts as human population grows, demand for fresh water increases 

and as water supply and demand become more problematic and uncertain as a result of climate 

change.23 Water security has been central to the debate regarding the production of 

unconventional gas through hydraulic fracturing, commonly referred to as fracking, due to 

concerns about the risks of polluting groundwater.24   

 PROBLEMS WITH SECURITISATION OF DIFFERENT INTERESTS 

Increasing securitisation of energy and related policies – and the rise of different notions of 

security – bring about two main problems. Firstly, different security interests can compete with 

each other. Placing energy, the environment, climate and water under the security umbrella 

causes the problem of determining which security issue prevails when there are two or more 

security issues at stake. An example of conflict can be observed between the pursuit of energy 

security via the development of unconventional reserves and the use of fracking and its impact 

on climate, environmental and water securities. The development of any non-low carbon 

energy conflicts with climate security. Fracking, a technique used to unlock oil and gas from 

deposits of shale via the injection of high-pressure streams of sand, water, and chemicals into 

underground shale,25is generally associated with spills, risk of air pollution, contamination of 
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Climate Nexus (Palgrave MacMillan 2013). 
19 Maximilian Mayer and Peer Schouten, 'Energy Security and Climate Security under Conditions of the Anthropocene' in 

Jonathan Symons Luca Anceschi (ed), Energy security in the era of climate change: The Asia-Pacific experience (Palgrave 

Macmillan 2011) 13; Donald J Wuebbles, Aman Chitkara, Clay Matheny, ‘Potential Effects of Climate Change on Global 

Security’ (2014) 34(4) Environment Systems and Decisions 564.  
20 Anthony Giddens, The Politics of Climate Change (Polity Press 2009); Adam Corner and others, ‘Nuclear Power, Climate 

Change and Energy Security: Exploring British Public Attitudes` (2011) 39(9) Energy Policy 4823; Frank Umbach, ‘The 

Intersection of Climate Protection Policies and Energy Security’ (2012) 10(4) Journal of Transatlantic Studies 374. 
21 Catherine Mitchell, The Political Economy of Sustainable Energy (Palgrave Macmillan 2008); T Rogers-Hayden, F Hatton 

and I Lorenzoni, ‘‘Energy Security’ and ‘Climate Change’: Constructing UK Energy Discursive Realities’ (2011) 21(1) Global 

Environmental Change 134. 
22 Frances Stone, 'Water and Securities' (1957) 13(4) The Analysts Journal 59. 
23Claudia Ringler, Asit K. Biswas and Sarah A. Cline (eds), Global Change: Impacts on Water and Food Security (Springer-

Verlag 2010); United Nations World Water Assessment Programme (WWAP), The United Nations World Water Development 

Report 2015: Water for a Sustainable World (UNESCO 2015). 
24 In the UK, see House of Commons Environmental Audit Committee, Environmental Risks of Fracking (The Stationery 

Office Limited 2015). In Brazil, see Interinstitutional Working Group of Exploration and Production of Oil and Gas (GTPEG) 

Report 03/2013. 
25 Jason Schumacher and Jennifer Morrissey, 'The Legal Landscape of "Fracking": the Oil and Gas Industry's Game-Changing 

Technique is its Biggest Hurdle' (2013) 17(2) Texas Review of Law & Politics 239, 241. 
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surface and groundwater by chemical constituents, and harm to people’s health and welfare.26 

Fracking has raised significant concerns which impact on water security, for example: (i) 

concerns over water withdrawals associated with shale gas development, and the extent to 

which they may deplete local water supplies or adversely impact local watersheds; (ii) the issue 

regarding managing wastewater as wastewater treatment facilities are not equipped to process 

such wastewater; and (iii) water contamination.27  

Secondly, securitisation can be devised in order to achieve certain policy gains. Policy 

makers can place a specific matter of interest within the security umbrella to prioritise and push 

forward the approval of preferred policies. Linking a specific matter to security creates a sense 

of urgency required to resolve the problem. As Barry Buzan and others note, ‘issues 

acknowledged to be inside the security box—by virtue of their seriousness—warrant priority 

and may allow decision makers to pursue emergency measures outside the realm of normal 

politics.’28  

FRACKING: A CASE EXAMPLE 

Following the analysis of the different notions of securities and its issues, this work focuses on 

the recent experience in Brazil in exploring unconventional reserves and allowing the use of 

fracking. The examination of this case example aims to reveal: (i) how energy security was 

used to push forward the approval of an unsustainable energy policy, and (ii) how strategically 

energy security can prevail over environmental, climate and water securities in the promotion 

of unsustainable energy developments. 

The exploration of unconventional reserves in Brazil: general background 

The exploration of unconventional oil and gas is not prohibited in Brazil. Law 9,478/1997 (the 

Petroleum Law)29 defines blocks as “a part of a sedimentary basin formed by a vertical prism 

of an indefinite depth”,30 as such, authorising concessionaries to work within a vertical prism 

of an indefinite depth allows for the exploration of unconventional reserves. The same law also 

expressly authorises the exploration of “oil from wells, shale and other rocks, its derivatives, 

natural gas and other fluid hydrocarbons”.31 In fact, policies to explore oil from shale have been 

employed in Brazil since the 1950´s and today shale oil is explored in São Mateus do Sul in 

the State of Paraná although fracking has not been used as a technique for exploration.32  

The institutional and legal frameworks for the promotion and development of unconventional 

reservoirs are based on the same structure that governs conventional reserves. The prospecting 

and exploitation of deposits of petroleum and natural gas and of other fluid hydrocarbons are 

monopoly of the Federal Union. However, the Union can contract with state-owned or with 

private enterprises for the execution of these activities.33 The Petroleum Law created the 

National Council for Energy Policy (CNPE) and the National Agency of Petroleum, Natural 

Gas and Biofuels (ANP). The former is linked to the Presidency of the Republic, presided over 

by the Minister of Mines and Energy (MME), and has the attribution of proposing national 

energy policies to the President of the Republic.34 The latter was created as a special autarchic 

                                                 
26Fred Krupp, 'Don't Just Drill, Baby--Drill Carefully: How to Make Fracking Safer for the Environment' (2014) 93(3) Foreign 

Affairs 15; Daniel Twomey and others, 'Fracking: Blasting the Bedrock of Business' (2014) 12(1) Competition Forum 204. 
27 LeRoy C Paddock and Jessica Anne Wentz, ‘Emerging Regulatory Frameworks for Hydraulic Fracturing and Shale Gas 

Development in the United States’ in Donald N. Zillman and others (eds), The Law of Energy Underground: Understanding 

New Developments in Subsurface Production, Transmission, and Storage (OUP 2014) 147, 153. 
28 Barry Buzan, Ole Wæver, and Jaap de Wilde, Security: A New Framework for Analysis (Lynne Rienner 1998) 3. 
29 Lei nº 9.748, de 6 de agosto de 1997, DOU 07/08/1997. 
30 Article 6, XIII. 
31 Article 61.  
32 For a study regarding shale oil in Brazil, see Marilin Mariano dos Santos, ‘Xisto: Um Estudo de Viabilidade Econômica 

para o Brasil’ (PhD Thesis, Universidade de São Paulo 2010). 
33 Article 177, I and paragraph 1, Brazilian Federal Constitution. 
34 Article 2 Law 9,748/1997. 
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linked to MME and has the authority to regulate, hire and supervise the economic activities of 

the oil, natural gas and biofuel industry, as well as elaborate the bidding announcements and 

promote the bidding for the concession of exploration, development and production activities, 

amongst other responsibilities.35 

Accordingly, the CNPE Resolution 6 of 25 June 2013 (Resolution 6), approved by the 

President of the Republic on 6 August 2013, authorised the auction of 240 onshore gas blocks 

by the ANP for the development of conventional and unconventional oil and gas reserves (the 

12th bidding round). The ANP Ordinance 181 of 22 August 2013 set out the Special Licensing 

Committee to lead the bidding procedures.36  

The reasons for exploring unconventional reserves are as follow: 

Energy security 

Although the term ‘energy security’ did not appear in Resolution 6, providing for the continuity 

of exploration and production of natural gas from conventional and unconventional petroleum 

resources was expressly stated as an aim.37 Another important linked legislation is the CNPE 

Resolution 8 of 21 July 2003, which established as a national energy policy the expansion of 

oil and gas production in order to achieve a sustainable auto sufficiency.38 These objectives are 

related directly to the Brazilian dependency on Bolivian gas and the unstable situation in 

Bolivia. In 2013, Brazil imported 59% of its natural gas from which Bolivia accounted for 67% 

of the total Brazilian gas imports.39 The impact of this dependency and the uncertainty 

regarding the security of natural gas from Bolivia were evidenced in 2006 when the Bolivian 

President Evo Morales nationalised the hydrocarbons industry in Bolivia and increased 

royalties from 50 per cent to 82 per cent in their two largest fields.40  

Affordability was another important driver within energy security. When rejecting the Project 

of Law 1409/13 which sought the suspension of Resolution 6, ANP Ordinance 181/2013 and 

the 12th bidding round, the Brazilian Mines and Energy Commission expressly advocated the 

exploration of shale gas as a public interest. Presenting shale gas as a cheap and clean energy 

source, the Commission supported the view that shale gas had the potential to supply a great 

part of the Brazilian energy demand for decades and its exploration would positively impact 

the gas for cooking and electric energy as the supply shock would reduce the gas price as well 

as the operation costs of thermoelectric power benefiting, as such, society, in particular the 

ones on low income.41 Thus, the notion of energy security – understood as a reduction of 

external energy dependency and affordable prices – was used to push forward the approval of 

the policy. 

Economic development and knowledge acquisition 

Another aim which expressly appeared in Resolution 6 was the attraction of investments to 

regions lacking in geological knowledge or with technological barriers to overcome, allowing 

the emergence of new producing basins of conventional and unconventional natural gas and 

petroleum resources.42 The exploration of unconventional reserves was also seen as an 

opportunity to improve the local/regional economy due to the creation of job opportunities as 

well as an increase in public revenue via the payment of royalty and taxes.  

In relation to knowledge acquisition, the ANP has added to the concession contract the 

requirement to drill the first well in the Exploration Phase aiming at the source rock and 

stablished as mandatory that the concessionaire performs well profiles, sampling and specific 

                                                 
35 Articles 7 and 8 Law 9,748/1997. 
36 Portaria ANP nº 181, de 22 de agosto de 2013, DOU 23/8/2013. 
37 Article 2, CNPE Resolution 6 of 25 June 2013. 
38 Resolução CNPE nº 8, de 21 de julho de 2003, DOU 7/8/2003. 
39 Ministério de Minas e Energia (MME), ‘Boletim Anual de Exploração e Produção de Petróleo e Gás Natural – 2014’ (2014). 
40 ‘Now it's the People's Gas’, The Economist (Caracas, La Paz and São Paulo, 4 May 2006). 
41 Rapporteur Opinion of the Mines and Energy Commision on the Project of Law 1409/13. 
42 Article 2 of CNPE Resolution 6 of 25 June 2013. 
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analysis,43 leaving, as such to the private sector the acquisition of geological knowledge of the 

basins and taking the 12th round as an opportunity to generate knowledge.44 

Other reasons 

Although not stated in legislation, according to the view expressed by a politician in session 

191.2.54.O in the Chamber of Deputies on 5 July 2012, the exploration of shale gas in Brazil 

would be an opportunity for the Brazilian oil company PETROBRAS to recover in a very short 

period from the damage caused by the delay in the oil refineries under construction and from 

the enormous costs of trying to enable the exploration of oil below the pre-salt layer, rescuing 

as such the company’s image on the stock exchange whose shares values are decreasing.45 The 

extent to which this view acted as a driver for the exploration of unconventional reserves under 

the 12th bidding round is subject to debate and further research. If this reason is found to have 

weight on the government’s decision it may serve as an example where the government used 

the rhetoric of energy security as a banner to garner political support for the promotion of 

unsustainable energy development in prevalence over the promotion of green energy projects.  

The prevalence of energy over environmental, climate and water securities  

Although the protection of the environment and the mitigation of greenhouse gas emissions are 

safeguarded in the Brazilian legislation,46 the way the 12th bidding round was carried out shows 

signs of derogation from environmental obligations as well as lack of debate in relation to 

climate change.  

Firstly, Resolution 6 authorised the auction of 240 exploration blocks that are located 

in seven sedimentary basins close to environmentally protected areas, indigenous land and 

given the case of the Parana basin located below one of the largest aquifers in Brazil.47 As 

standard procedure, areas offered in the bidding rounds held by ANP must be previously 

analysed as for the environmental sensitivity by the Brazilian Institute of Environment and 

Renewable Natural Resources (Ibama) and by the state competent environmental 

organisations.48 After restructuring of Ibama, the technical group responsible for prior analysis 

of the areas to be bid on includes representatives of the Environment Ministry (MMA), Ibama 

and Chico Mendes Institute for the Conservation of Biodiversity (ICMBio), and it is called 

Inter-institutional Working Group of Exploration and Production of Oil and Gas (GTPEG).49 

Nonetheless, Resolution 6 was fully drafted before an Environmental Analysis Preview by the 

CTPEG. The GTPEG only received the final updated information about the blocks to be 

auctioned which would allow them to carry out an Environmental Analysis Preview on 11 July 

2013.50 In addition, the GTPEG Report was only completed on 3 October 2013 although the 

12th bidding round had already been approved by the President of the Republic and published 

almost two months earlier in August 2013 and the ANP had started the bidding procedures on 

23 August 2013. The GTPEG even expressed its surprise with the publication of Resolution 6 

as the auction had been approved before the findings of the analyses of the environmental 

body.51 

                                                 
43 Clause 5.11 of the 12th round concession contract between ANP and Petra Energia S.A., Bayar Empreendimentos e 

Participações Ltda, Companhia Paranaense de Energia and Tucumann Engenharia e Empreendimentos Ltda (PART-T-

300_R12 N. 48610.000099/2014-00).  
44 Public Federal Ministry Technical Opinion 242/2013-4ªCCR of 14 November 2013, 15. 
45 Câmara dos Deputados, Sessão 191.2.54.O. 
46 The protection of the environment and the mitigation of greenhouse gas emissions are aims and objectives of the national 

energy policy under article 1, IV and XVIII of the Petroleum Law which also further specifies under article 8, IX, that the 

ANP shall ‘enforce the good practices for conservation and rational use of oil, its products, of natural gas, and the preservation 

of the environment.’ 
47 GTPEG Report 03/2013 (Parecer Técnico GTPEG nº 03/2013). 
48 CNPE Ordinance nº 08/03. 
49 MMA Ordinance nº 119/08 and nº 218/12. 
50 GTPEG Report 03/2013. 
51 Ibid. 
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Secondly, the ANP may not have observed fully the requests from the GTPEG and the 

State Environmental Agency to exclude from the blocks to be auctioned certain 

environmentally protected areas. As illustration, in a lawsuit filed by the Public Federal 

Ministry against the 12th bidding round,52 there is the argument that, according to the State 

Environmental Agency, block PART-T-285 was covering a conservation area. However, 

according to the maps published by ANP in its website this area does not seem to have been 

excluded.  

Thirdly, the CTPEG concluded in its report that there were not enough elements to 

make an informed decision about fracking and recommended the intensification of the debate 

with the society and an environmental evaluation of the sedimentary area to be undertaken. The 

ANP has pointed out that an environmental evaluation of the sedimentary area is not a 

precondition for auction53 and as such has not carried it out before the signature of the 

concession contracts. This means that the concessionaires could start the first exploration phase 

without an environmental evaluation as this phase started on the date that the contract was 

signed.54 Therefore, this unwillingness to follow the environmental body advice could 

demonstrate in this initial phase the avoidance of environmental matters constraining energy 

activities.  

Fourthly, the auction was authorised without the existence of any substantive 

environmental standards applicable to fracking. The ANP only regulated its use in Brazil after 

the auction which took place in November 2013.55 

Whilst one can observe some discussion concerning environmental obligations, the 

debate regarding climate change was almost absent. The only official record relating to climate 

change before the auction took place was in the public consultation beginning on 23 August 

2013 when Greenpeace requested the exploration of unconventional reserves under the 

concession contract to be removed from the tender arguing that emissions from exploitation of 

unconventional sources has the potential to exacerbate the greenhouse effect, impairing the 

Brazilian commitments. Nevertheless, the ANP did not provide a specific reply in relation to 

climate change and limited itself to reject Greenpeace proposal to remove from the tender the 

exploration of unconventional reserves on the grounds that it had been allowed by the CNPE 

resolution. Even though the Technical-Environmental Seminar and the public audience in 

November 2013 were opportunities to debate environmental as well as climate change matters, 

no further discussion regarding climate change took place.  

Despite having ratified the Kyoto Protocol in 2002, Brazil was not obliged to assume 

goals on the reduction of emissions. Therefore, no emissions reduction commitments may be 

one of the reasons behind this lack of debate. The lack of debate demonstrates that climate 

change is not a priority in the governmental agenda or in the public opinion concerning energy 

development in Brazil. On this account, the answer to the problem of determining which 

security issue prevails when there are two or more security issues at stake  is that energy 

security has gained prominence over climate security on this occasion. 

After the auction took place, recourse to the judiciary system was the mechanism of 

environmental protection left to challenge the ANP´s decision. According to article 129, III of 

the Brazilian Federal Constitution, it is an institutional function of the Public Prosecution to 

institute civil investigation and public civil lawsuit to protect public and social property, the 

environment and other diffuse and collective interests. Thus, the 12th bidding round has been 

                                                 
52 Public Civil Action nº 5005509-18.2014.404.7005 filed by Parana Public Federal Ministry on 22 May 2014.  
53 Argument used by the ANP in its interlocutory appeal against Public Civil Action nº 5005509-18.2014.404.7005. See 

Agravo de Instrumento nº 5012993-50.2014.404.0000/PR. 
54 Clause 5.1.1 of the 12th round concession contract between ANP and Petra Energia S.A., Bayar Empreendimentos e 

Participações Ltda, Companhia Paranaense de Energia and Tucumann Engenharia e Empreendimentos Ltda (PART-T-

300_R12 N. 48610.000099/2014-00). 
55 See ANP Resolution 21, 10 April 2014 (Resolução ANP nº 21, de 10 de abril de 2014, DOU 11/04/2014). 
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subject to civil lawsuits by the Federal Public Ministry on the basis that fracking conveys a 

high degree of irreversible threat to the environment, human health and regional economic 

activity.56 The concession contracts in dispute have been suspended by a temporary restraining 

order. This demonstrates that in terms of policy making in Brazil, energy security prevailed 

over environmental security. However, there was the mechanism of judicial review to confront 

this hierarchy. The way in which the Court will decide this matter is to be seen. The decision 

will certainly shed some light on the normative disputes regarding the hierarchy of energy and 

environmental securities.  

CONCLUSION 

Following an analysis of the evolution of the different notions of securities, this work has 

demonstrated two issues brought about with the rise of different aspects within the security 

sphere, namely the conflict between different notions of security and its normative hierarchy 

as well as securitisation being devised in order to achieve certain policy gains.  

An investigation of the recent experience in Brazil in exploring unconventional reserves and 

allowing the use of fracking has revealed that (i) energy security was used to push forward the 

approval of unsustainable energy policy in prevalence over the promotion of green energy 

projects, albeit further research is necessary to determine whether there was genuine or mere 

rhetoric use of energy security; (ii) energy policy making has prioritised energy over 

environmental, climate and water securities. Nevertheless, while the debate has demonstrated 

an unclear hierarchy between energy and environmental securities, the lack of discussion 

concerning climate change by the government and the public points to the conclusion that 

energy security prevailed over climate security in this energy development case study in Brazil. 

                                                 
56 Public Civil Action n. 5005509-18.2014.404.7005 filed by Parana Federal Public Ministry on 22 May 2014; Public Civil 

Action n. 0006519.75.2014.403.6112 filed by Sao Paulo Federal Public Ministry on 17 December 2014. 
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LEGAL PRACTICE IN APPLYING THE EUROPEAN ENFORCEMENT 

ORDER FOR UNCONTESTED CLAIMS FROM POLANDôS JUDICIARY 

PERSPECTIVE 

MR. DARIUSZ SZAWURSKI-RADETZ1
 

ABSTRACT 

Regulation (EC) No 805/20042 of the European Parliament and of the Council of 21 April 2004 

has brought to life a European Enforcement Order (EEO) for uncontested claims3. This general 

method of enforcing foreign judgments – in this case judgements coming from European Union 

Member States – within the EU without the need of any intermediate proceedings, for example 

exequatur, offered significant advantages. This regulation has laid down minimum standards 

to ensure that judgments, court settlements and authentic instruments on uncontested claims 

can circulate freely. Article 3 of the regulation has established what shall be regarded as an 

uncontested claim and Article 6 settled requirements for certification as a EEO. These two 

articles form the backbone of the regulation and also caused most of the problems. As the 

regulation became immediately enforceable in all Member States,4 Polish civil procedure had 

to be accordingly changed simultaneously. It caused some perturbations but also enhanced the 

Code of Civil Procedure. 

Keywords: European Enforcement Order, judicial co-operation in civil matters, Regulation 

(EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004, Polish 

Code of Civil Procedure. 

INTRODUCTION 

The European Union’s area of freedom, security and justice (AFSJ) was created to ensure the 

free movement of persons and to offer a high level of protection to its citizens. It covers policy 

areas that range from the management of the European Union’s external borders to judicial 

cooperation in civil and criminal matters. It includes immigration policies, asylum, police 

cooperation, and the fight against crime (organised crime, terrorism, drugs smuggling, 

trafficking in human beings, etc.). The creation of the area of freedom, security and justice is 

mainly based on the Tampere5 (1999 – 2004), Hague (2004 – 2009) and Stockholm (2010 – 

2014) programmes.  

Judicial cooperation6 in civil matters aims to establish closer cooperation between the 

authorities of Member States. It seeks to eliminate obstacles deriving from incompatibilities 

between various legal and administrative systems, and thus facilitates access to justice. Its 

                                                 
1 PhD Student at the University of Warsaw (Poland), Judge’s assistant at the Regional Court in Warsaw, Poland, 

e-mail: dszrtz@gmail.com. 
2 This regulation entered into force on 21 January 2005 and became applicable as from 21 October 2005 – this means that, for 

example, a judgment which has been given by a Polish court on 24 January 2005, can be certified as an EEO after 21 October 

2005. The same applies to the court settlements concluded after the date of entry into force or to the authentic instruments 

drawn up and registered after this date. 
3 Here this regulation will be referred to as the EEO regulation. 
4 In this article a Member States shall mean a Member State of the European Union with the exception of Denmark. 
5 Due to the differences in the law of civil procedure of the Member States the acceleration of the recognition and enforcement 

of judgments was and is – as it is stated in the conclusions of Tampere – necessary for proper functioning of the internal 

European market. 
6 Judicial cooperation in civil matters contributes to the area of justice, freedom and security, as governed by the Treaty on the 

Functioning of the European Union (Title V) “Area of freedom, security and justice”. The General Framework of the Judicial 

Cooperation includes: the Stockholm Programme; action plan on the Stockholm Programme; the Hague Programme: ten 

priorities for the next five years; facilitating judicial cooperation in civil matters; Civil Justice specific programme (2007 – 

2013); accession to the Hague Conference on Private International Law (HCCH); the Convention on Choice of Court 

Agreements; the Convention on Parental Responsibility and Protection of Children; European and international courts; Justice 

Forum; applying the co-decision procedure to maintenance obligations; and European contract law. 
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cornerstone is the principle of mutual recognition and enforcement of judgements and of 

decisions resulting from extrajudicial cases.  

In order to enhance mutual trust, development of better judicial cooperation between 

Member States and to assist them with the enforcement of judgements, different instruments 

and procedures were adopted within the EU. These include, for instance, mutual recognition of 

protection measures in civil matters (proposal); maintenance obligations; European small 

claims procedure; European order for payment procedure; European enforcement order for 

uncontested claims; jurisdiction, recognition and enforcement of judgments in civil and 

commercial matters (“Brussels I”); jurisdiction, recognition and enforcement of judgments in 

matrimonial matters and matters of parental responsibility (“Brussels II”); insolvency 

proceedings; alternative dispute resolution: mediation, strengthening cooperation with 

Switzerland, Norway and Iceland: the Lugano Convention (2007). 

This paper first presents some general information about EEOs and then presents the 

decision matrix for courts that were developed by the European Commission. Finally , the 

paper analysis the position of the EEO in terms of the Polish Code of Civil Procedure ad the 

main obstacles that are faced in issuing the certificate of EEO.  

EUROPEAN ENFORCEMENT ORDER FOR UNCONTESTED CLAIMS 

According to recital 8 of the Preamble of the EEO regulation, the European Council in its 

Tampere conclusions considered that access to enforcement in a Member State other than that 

in which the judgment has been given should be accelerated and simplified by dispensing with 

any intermediate measures to be taken prior to enforcement in the Member State in which the 

enforcement is sought. A judgment that has been certified as an EEO by the court of origin 

should, for enforcement purposes, be treated as if it had been delivered in the Member State in 

which enforcement is sought. In Poland, for example, the registration of a certified foreign 

judgment will therefore follow the same rules as the registration of a judgment from another 

part of Poland and does not imply a review as to the substance of the foreign judgment. 

Arrangements for the enforcement of judgments should continue to be governed by national 

law.7 

The EEO is a certificate which accompanies a judgment, a court settlement or an 

authentic instrument and which allows this judgment, settlement or instrument to be freely 

circulated in the European Union. As such, this certificate constitutes a “European judicial 

passport” for decisions, settlements, and authentic instruments.8 The EEO is a very useful 

device for cross-border enforcement. It allows a creditor to enforce a judgment in another EU 

state without needing to undertake another court proceedings.9 It is however worth noticing 

that the EEO is only one of a few tools available to creditors looking for protection of their 

claims in other Member States10 so-called state of EEO execution.11 

Article 2 of EEO regulation has determined its scope by pointing out that it shall apply 

in civil and commercial matters,12 whatever the nature of the court or tribunal. In particular, it 

shall not extend, to revenue, customs or administrative matters or the liability of the State for 

acts and omissions in the exercise of State authority (acta iure imperii). The mentioned article 

                                                 
7 Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004 creating a European 

Enforcement Order for uncontested claims [2004] OJ L143/15. 
8 European Commission Directorate-General Justice, Freedom and Security, European Judicial Network in civil and 

commercial matters, Practice Guide for the Application of the Regulation on the European Enforcement Order, 

<http://ec.europa.eu/civiljustice/publications/docs/guide_european_enforcement_order_en.pdf> accessed 10 June 2015 
9 David Carter, European enforcement orders (12 November 2012), <http://thesheriffsoffice.com/articles/european-

enforcement-orders> accessed 10 June 2015. 
10 A judgment on an uncontested claim may be obtained through the civil procedures foreseen in national law. 
11 E Marszałkowska-Krześ and I Gil, Code of civil procedure, (1st edn, Wolters Kluwers 2011) 203. 
12 Although family law matters are excluded from the scope of the EEO regulation, it is to be mentioned that maintenance 

matters do fall within the scope of it. 
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also provides exceptions by stating that this regulation shall not apply to: (a) the status or legal 

capacity of natural persons, rights in property arising out of a matrimonial relationship, wills 

and succession; (b) bankruptcy, proceedings relating to the winding-up of insolvent companies 

or other legal persons, judicial arrangements, compositions and analogous proceedings; (c) 

social security; and (d) arbitration. 

Clarification on what “civil and commercial matters”13 mean according to EEO 

regulation may be required. 

The European Court of Justice (ECJ) has consistently held that the term ”civil and 

commercial matters” must be given an autonomous meaning derived from the objectives and 

scheme of the Community legislation concerned and the general principles underlying the 

national legal systems as a whole.14 The ECJ pointed out that two elements are relevant for 

deciding whether or not a dispute is of a civil and commercial nature:   

¶ the subject matter of the dispute; and 

¶ the nature of the relationship between the parties involved. 

From the ECJ decisions we may conclude that generally:  

• a matter is not “civil or commercial” when it concerns a dispute between a public 
authority and a private person when the first acted in the exercise of public power;15 

• the concept of “civil matters” encompasses an action under a right of recourse whereby 

a public body seeks from a person governed by private law recovery of sums paid by it 

by way of social assistance to the divorced spouse and the child of that person, provided 

that the basis and the detailed rules relating to the bringing of that action are governed 

by the rules of the ordinary law in regard to maintenance obligations;16 

• loss or damage caused in wartime by government troops is not encompassed by “civil 
matters”.17 

One could argue, to an extent that by the certification of a judgment as an EEO, the judgment 

becomes equal to the judgment of a court of the Member State of enforcement. But in order to 

ensure full respect of the right to a fair trial principle, the EEO regulation takes into account 

the fundamental rights with regard to civil procedure, especially the principle of fair trial. This 

is realised by the introduction of a system of minimum standards for uncontested claims 

procedures.  

In certain cases a judgment can only be certified if the procedure in which the judgment 

has been rendered, fulfils these standards. According to the 19 recital of the preamble to the 

EEO regulation, the regulation does not imply the obligation for the Member States to adopt 

the minimum standards in their national laws of civil procedure. However, the Member States 

are recommended to do so as to make available a more efficient and rapid enforcement of 

judgments in other Member States. If the national law of a Member State will not comply with 

the standards set out in the Regulation, the judgments rendered in that Member State cannot be 

certified as an EEO.18 

It is important to underline the fact that the EEO regulation does not require the debtor 

to be a resident in any Member State of the EU. Every judgment of a court of a Member State 

can be certified as an EEO if the requirements laid down in the Regulation are met. This means 

                                                 
13 In general the term ‘civil and commercial matters’ is to be interpreted in the same way as under the Brussels I Regulation; 

P Stone, EU Private International Law (3rd edn, Elgar European Law 2014) 29-32. 
14 Case C-29/76 LTU Lufttransportunternehmen GmbH & Co KG v Eurocontrol [1976] ECR 1541; ECJ distinguishes between 

acta iure imperii, which are excluded from the notion of ‘civil or commercial matters’, and acta iure gestionis, which are, a 

contrario, included in such notion. 
15 Case C–172/91 Sonntag v Waidmann [1993] ECR I–1963.  
16 Case C-271/00 Gemeente Steenbergen v Luc Baten Case [2002] ECR I-10489. 
17 Case C-292/05 Lechouritou and others v Germany [2007] ECR I-1519. 
18 Marek Zilinsky, ‘Abolishing Exequatur in the European Union: The European Enforcement Order’ (2006) 53 Netherlands 

International Law Review 475. 
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that a judgment rendered by a Polish court against a Russian company can be certified by a 

Polish court as an EEO. If this company has assets in Germany or France, the certified judgment 

can be easily enforced in those countries under the EEO regulation.19 

The certification procedure under the EEO regulation is an ex parte procedure. This 

means that the debtor is not heard on the application for the EEO certificate. According to 

Article 10 of the EEO regulation the debtor is given a possibility to challenge the certificate. 

However, these possibilities are strictly limited. 

UNCONTESTED CLAIM 

Eligible judgments are those made on or after 21 January 2005 and which arise 

from uncontested civil or commercial claims.  ‘Uncontested’20 means a claim in which, during 

the course of the court proceedings, the debtor has:21 

a) expressly agreed to it by admission or by means of a settlement which has been 

approved by a court or concluded before a court in the course of proceedings; or 

b) never objected to it, in compliance with the relevant procedural requirements under the 

law of the Member State of origin, in the course of the court proceedings; or  

c) not appeared or been represented at a court hearing regarding that claim after having 

initially objected to the claim in the course of the court proceedings, provided that such 

conduct amounts to a tacit admission of the claim or of the facts alleged by the creditor 

under the law of the Member State of origin; or  

d) expressly agreed to it in an authentic instrument.22 

DECISION MATRIX FOR THE COURTS23 

The below presented matrix was created by the Commission Services in consultation with the 

European Judicial Network in Civil and Commercial Matters. It is a very well-adjusted tool for 

courts which helps them to follow the necessary steps and also assists judges’ with the overview 

of the EEO procedure.  

In ten steps the matrix presents a seemingly obstacle-free way of issuing the EEO 

certificate: 

 

1.Does the request for an EEO concern an enforceable judgment given on or after 21 January 2005 (for Romania and 

Bulgaria: 1 January 2007)? 

 

 

      

     YES       NO 

   refuse issue of EEO because judgment dates from before the    

   entry into force of the Regulation 

 

 

 

 

2. Does the request concern a civil and commercial matter? 

                                                 
19 ibid 478. 
20 The concept of ‘uncontested claims’ should cover all situations in which a creditor, given the verified absence of any dispute 

by the debtor as to the nature or extent of a pecuniary claim, has obtained either a court decision against that debtor or an 

enforceable document that requires the debtor's express consent, be it a court settlement or an authentic instrument. 

The absence of objections from the debtor as stipulated in Article 3(1)(b) can take the shape of default of appearance at a court 

hearing or of failure to comply with an invitation by the court to give written notice of an intention to defend the case (see: 

recital 6 of the Preamble of the EEO regulation). 
21 Zilinsky (n 18) 477. 
22 Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004 creating a European 

Enforcement Order for uncontested claims [2004] OJ L143/15, Article 1. 
23 European Judicial Network in civil and commercial matters, Practice Guide for the Application of the Regulation on the 

European Enforcement Order (European Communities 2008) 52-53, 

<http://ec.europa.eu/civiljustice/publications/docs/guide_european_enforcement_order_en.pdf> accessed 10 June 2015. 
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 YES              NO 

   refuse issue of EEO because judgment does not fall into scope    

    of the Regulation 

 

3. Does the judgment concern an uncontested claim for the payment of a specific sum of money that has fallen due? 

 

 

 

 YES        NO 

   refuse issue of EEO because judgment does not fall into scope    

    of the Regulation  

 

 

4. Does the judgment respect the jurisdiction rules laid down in Sections 3 and 6 of Chapter II of Regulation (EC) No 

44/2001? 

 

 

 YES         NO 

    refuse issue of EEO for violation of jurisdiction rules 

 

 

 

5. Does the request concern a judgment where the claim was not expressly agreed by the debtor (e.g. default judgment, 

payment order)? 

 

 

 

 YES            NO 

    defendant has expressly agreed: issue EEO  

 

 

defendant has not expressly agreed 

 

 

 

 

6. Does the claim concern a contract concluded by a consumer and the consumer is the debtor? 

 

 

 

 YES        NO 

       (move to point no 8) 

 

 

7. Was the debtor domiciled in the Member State of origin at the time of the institution of proceedings? 

 

 

 

 YES         NO 

   refuse issue of EEO because a judgment against a consumer may only be certified 

    as an EEO if it was given in the Member State of the consumer’s domicile 

  

8. Has the document instituting the proceedings or any summons to a court hearing been served on the debtor in accordance 

with Articles 13 or 14 of the regulation? 

 

 

 

 YES        NO 

   inform the claimant that deficient service may be cured (Art. 18) 
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9. Was the debtor duly informed about the names and addresses of parties, amount of claim, interest, grounds of claim and 

procedural steps necessary to contest the claim? 

 

 

 

 YES             NO 

  inform the claimant that deficient information may be cured (Art. 18)  

 

 

10. Does the Member State of origin offer the debtor the right to apply for a review of the judgment in the circumstances 

described in Art. 19 of the regulation? 

 

 

 

 YES            NO 

           issue EEO  refuse issue of EEO because national law does not comply  

                                                             with minimum standards of the regulation. 

 

POLISH PERSPECTIVE24 

First of all, it is important to mention that the Polish legal system and civil procedure differ 

significantly from the procedures in countries whose legal systems follow common law 

patterns. If one were looking for similarities with foreign legal systems, the German and 

Austrian civil procedures would need to be indicated as influencing Polish law in this regard, 

both in the past and nowadays.  

The main body of law related to the civil procedure is included in a single statute – the 

Code of Civil Procedure25 of 1964 t23Fthat was subsequently amended. It is a voluminous book 

with slightly over 1200 articles regulating contentious and non-contentious procedures, 

enforcement proceedings and domestic rules regarding arbitration.  

After joining the EU in 2004, the Polish courts began forming a part of the European 

Court network in civil matters and began applying the respective provisions of the EU laws 

related to civil procedure that have priority over the domestic C.o.C.P. 

What is important from an EEO perspective is that Polish civil procedure also 

recognises a collection of simplified proceedings related to claims documented by ‘official’ 

documents or documents in which the debtor recognised the claim. Court verdicts are 

enforceable after they are affixed with the so-called enforcement clause (an official statement 

that the verdict is final, binding and may be enforced). Enforcement proceedings are conducted 

by bailiffs under the supervision of the judges of District Courts. The effectiveness of the 

enforcement, as in any other country, depends mainly on the financial standing of the debtor 

and the presence of easily accessible assets.  

The EEO is regulated in articles 7951 – 7955 C.o.C.P. Polish civil procedure also 

provides minimum standards that are required to issue an EEO and as it is required by Chapter 

III of the EEO regulation. According to Polish law it should be considered that judgments 

including the uncontested claims and authentic instruments in which the debtor has recognised 

the claim within the meaning of the EEO regulation are:26 

1) judgments concerning recognised claims (Art. 213 § 2 & Art. 333 § 1.2 C.o.C.P.); 

2) judicial decisions by default (Art. 339 C.o.C.P. and Art. 333 § 1 point 2 C.o.C.P.); 

3) settlements concluded in the course of the judicial settlement proceedings (Art. 223 

C.o.C.P.); 

                                                 
24 J Horobiowski and G Karaś, Examples of Polish judgments with EEO certificate 

<www.wroclaw.so.gov.pl/grant2007/data/Claim-Poland-EN.ppt> accessed 3 June 2015. 
25 Kodeks postępowania cywilnego [Code of Civil Procedure - C.o.C.P.]. 
26 G Karaś, Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004 creating a European 

Enforcement Order for uncontested claims – applying it in the Polish court practice, 

<www.wroclaw.so.gov.pl/grant2007/data/App805-Poland-EN.ppt> accessed 1 June 2015. 
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4) settlements concluded within the settlement proceedings conducted prior to the 

institution of the disputable proceedings (Art. 184 C.o.C.P.); 

5) settlements concluded through mediation and subsequently approved by the court; 

6)  writs of payment issued in order proceedings (Art. 485 C.o.C.P.); 

7) writs of payment issued in warning proceedings (Art. 498 C.o.C.P.); 

8) notarial deeds, in which the debtor submitted himself to enforcement; 

9) banking execution titles (however this one quite recently was held as unconstitutional). 

In connection to the EEO regulation new provisions implementing the above regulation have 

been introduced into the C.o.C.P.. The Act of 17 February 2006 has amended the C.o.C.P. the 

new provisions entered into force on 5 May 2006.27   

Provisions of the C.o.C.P. concerning procedure of issuing an EEO certificate 

introduced by the Act of 17 February 2006: Art. 206 § 2 C.o.C.P., Art. 7951 – 7592 C.o.C.P., 

Art. 8201 and 8202 C.o.C.P., Art. 825 point 5 C.o.C.P., Art. 8403 C.o.C.P., Art. 11531 and 11532 

C.o.C.P.28  

The EEO regulation establishes two fundamental principles of enforcement in the state 

in which enforcement is sought: 

 1) abolition of exequatur – Art. 5 “A judgment which has been certified as a European 

Enforcement Order in the Member State of origin shall be recognised and enforced in the other 

Member States without the need for a declaration of enforceability and without any possibility 

of opposing its recognition.” 

 2) a judgment that has been certified as an EEO by the court of origin should, for 

enforcement purposes, be treated as if it had been delivered in the Member State in which 

enforcement is sought – Art. 20.2 and recital 8 of the Preamble to the EEO regulation.  

In Poland according to Article 776 C.o.C.P.29 an execution document shall be the basis for the 

execution. The execution document is an enforceable title complete with the execution formula. 

Giving the enforceability clause is necessary for the possibility of enforcement procedure in 

Poland. In Poland the executive body is a court executive officer who can start the enforcement 

upon the application of a creditor after submitting the enforcement title with enforceability 

clause by the creditor. Procedure of giving the enforceability clause to enforceable titles with 

EEO certificate from the state of origin is specified in Article 11531 and 11532 C.o.C.P.  

Court judgments from EU Member States, settlements concluded before these courts or 

approved by these courts and authentic instruments made in EU Member States, provided in 

these countries with an EEO certificate, are execution titles and are subject to enforcement in 

Poland after providing enforceability clause. An enforceability clause is given to the execution 

titles from Art. 11531 C.o.C.P. by a District Court of a debtor’s general jurisdiction and if this 

jurisdiction cannot be determined, – a District Court in which circuit the enforcement must 

start. 

In Poland quite a few difficulties have been encountered with the procedure. The first 

one is that the measure is relatively new for some judges especially those without any EU law 

training or practice. So broadly speaking, in legal terms, there is a certain lack of familiarity 

with the provisions of the EEO regulation and reluctance to certify a judgment as enforceable 

against a debtor where the debtor has not defended the proceedings. Furthermore when a 

judgment has been certified as an EEO, difficulties are encountered in the jurisdiction of 

enforcement where local agencies are equally unfamiliar with the procedure and can be 

reluctant to enforce the certificate as against the debtor. These difficulties have operated, to 

some extent, to undermine the “spirit” behind the EEO certificate regime.  

                                                 
27 ibid. 
28 ibid. 
29 ibid. 
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Another issue is the delays in having the EEO issued. As an example of one of the 

causes of delay is when figures in the original judgment do not correspond to those in the EEO 

certificate of the originating court. For example, the accrued interest up to a certain date may 

be calculated differently in each document so that the receiving court does not really know 

what sum is to be “enforced”. Even though Article 21 (2) of the EEO regulation states that 

neither the original judgment nor the certification as EEO may under any circumstances be 

reviewed as to their substance by the enforcing Member State.  

An interesting legal dispute arose in France, where on 6 January 2012, the French 

Supreme Court for Private and Commercial Matters (Cour de cassation) ruled for the first time 

on the EEO. The issue before the court was whether an EEO certificate could stand and justify 

enforcement measures after the certified decision had been set aside in its legal order of origin. 

The true legal issue could be put into a question: is the EEO certificate autonomous or not?  

The French court held that it could not despite the fact that the certificate had not been 

withdrawn in its legal order of origin (Germany). The court also pointed out that in many of its 

provisions, the EEO Regulation provides that certificates wrongly issued must be withdrawn 

by the court of origin (see: Article 10). Article 6 of the EEO regulation even provides so for 

cases when the certified decision has ceased to be enforceable. The French Court observed that 

a possible interpretation of these provisions could be that certificates only stop producing their 

effects when they are withdrawn, and that they stand autonomously until this happens. 

However, another interpretation is that EEO certificates only facilitate the circulation of 

judgments, and they are therefore not autonomous. If such judgments disappear, they cannot 

stand anymore. This interpretation was seemingly endorsed by the Cour de cassation, which 

relies on the provision of Article 11 of the EEO regulation, which states that: the EEO 

certificate shall take effect only within the limits of the enforceability of the judgment. 

That was the reason why the French court ruled that the EEO certificate could not find 

enforcement measures in France after the German court of appeal had ruled that the German 

certified judgment was not enforceable anymore and existing enforcement measures had to be 

lifted.30 

The French decision was interesting from a Polish perspective, because in Poland, like 

in France, creditors seeking to enforce EEO certificates after the underlying judgment has been 

finally set aside are thus committing a wrong. 

CONCLUSIONS 

The question must be stated as follows: is it possible to tell how popular these orders have been 

since they were introduced? Definitely not in Poland; However, based on the research 

conducted by this paper, it can also reasonably argued that there is no hard data about it in other 

EU countries as well. This may be because there are no official or even unofficial numbers 

about how many EEO certificates have been issued. Unfortunately, therefore, it is difficult to 

find hard and fast figures on this matter. Nonetheless, the paper is optimistic that this situation 

might change in due course when issuance of EEO orders will become more organised.  

Based on the research of this paper, it is  argued that EEOs are not widely popular, not 

only in Poland, and the reason for that is probably the relative lack of EEOs being applied for 

by judgment creditors in Member States. It can be put down to a reluctance – general reluctance 

to get involved in cross-border litigation or just a general lack of knowledge about the existence 

of the EEO process. When it comes to general reluctance, the reason for that might be the 

uncertainty as to how much it would cost to pursue execution procedure in the country of 

enforcement.  

                                                 
30 Gilles Cuniberti, French Supreme Court Rules on European Enforcement Order (26 March 2012) 

<http://conflictoflaws.net/2012/french-supreme-court-rules-on-european-enforcement-order/> accessed 20 June 2015. 
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It could be assumed that the existence of the EEO would be a great boon to those who 

are owed money as the result of foreign purchases or trade deals that have gone wrong. Sadly 

because there is no statistical data available, it is hard to say if that’s the case or not. Perhaps 

the legal authorities in Poland and other Member States need to do a bit more to raise awareness 

of this very useful tool and start collecting and presenting data about its use. 
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FREE TRADE AND THE RESPONSIBILITY TO PREVENT AND 

ALLEVIATE POVERTY 

MURUGA PERUMAL RAMASWAMY 1 

ABSTRACT 

Whenever the WTO has been called upon to address various trade plus issues like environment 

or human rights, much of the underlying concerns have an inherent motivation to prevent trade 

distortion rather than securing the goals of environment or human rights. The rationale of the 

choice of trade plus issues raises an intriguing question: whether the WTO could be an effective 

platform for poverty alleviation? In pursuit of examining the viability of a trade related poverty 

agenda, the paper examines some of the theoretical foundations governing free trade and its 

nexus to poverty issues. The paper traces the developmental goals, both of the GATT and the 

WTO, to examine the scope for seeking a specific mandate of poverty alleviation. The final 

part examines the international agenda on poverty alleviation in order to highlight the potential 

role which the WTO could play in strengthening the global drive aimed at elimination of 

poverty in all forms. 

Keywords: Free Trade, Poverty Alleviation, Development, GATT and WTO, Trade Related 

Poverty Agenda. 

INTRODUCTION 

‘It is because mankind are disposed to sympathize more entirely with our joy than with our 

sorrow, that we make parade of our riches, and conceal our poverty’ 

-Adam Smith2  

The above words of Adam Smith, from his much less known work ‘The Theory of Moral 

Sentiments’ is probably the most apt quote for the free traders, who tend to boast the fruits of 

trade liberalization without taking cognizance of what it fails to address effectively. Since the 

emergence of the WTO, the pace of globalization has witnessed greater momentum and the 

evidences of the gains of free trade are increasingly claimed to be ostensive in many societies 

across the globe. However, the adverse impact caused by undesirable ramifications of free trade 

or its major shortcomings requires more attention, not only to safeguard the affected interests 

but also to sustain free trade in the long run. 

One of the major concerns, which regrettably has not attracted sufficient consideration, 

both at domestic and international level, is the issue of poverty caused or elevated by an 

increase in free trade. Although the trade related or trade plus agenda in the WTO primarily 

benefits free trade, it still strengthens the protection of related subjects (for instance, the IPR 

protection) which could be seen as a secondary benefit resulting from the process. However, 

this does not create any major concern relating to the effectiveness of the international 

protection of the related subjects (for example, IPRs, environment or human rights) because 

they are otherwise protected by binding multilateral regimes. In comparison, however, the 

international agenda to alleviate poverty is marked by the conspicuous absence of binding 

international obligations. Therefore, any attempt to explore the role of international trade 

regime to alleviate poverty should be wary of such difference and seek a distinct role for the 

WTO in the fight against poverty. 

                                                 
1 Associate Professor of Law, University of Macau. The author would like to acknowledge and thank the research grant 

received in support of international obligations research project and for the conference support in presenting this paper at the 

4th International Conference on Trade, Business, Economics and Law held at University of Oxford during 16-18 November 

2015. 
2 Adam Smith, The Theory of Moral Sentiments (Dover Publications Inc 2006) 48. 

 



 International Journal of Law and Interdisciplinary Legal Studies| 71   

 

© 2015 The Author | IJLILS 2015 © 2015 FLE Learning 

The present paper seeks to argue that the WTO should develop a poverty alleviation 

agenda not as yet another ‘means’ to achieve free or fair trade but as an end or a goal in itself. 

However, such proposition would be met with various challenges including the very pertinent 

question of whether a poverty alleviation agenda will fall within the scope and objective of the 

WTO regime. It is equally important to see how such an agenda has the potential to enhance 

the legitimacy of the WTO. Firstly, this paper investigates how free trade principles 

comprehend the issue of poverty by examining some of the theoretical under pinning of free 

trade. Then the paper analyses how poverty alleviation goals can be comprehended within the 

developmental objectives of the international trade regime as enshrined in the preamble and 

specific provisions of the GATT 1947 and the WTO. The paper then traces some of the major 

international initiatives with developmental goals and how the issue of poverty is specially 

addressed within the scope of the broader developmental agenda. The concluding part also 

raises some relevant caveat in seeking to address poverty alleviation within the WTO 

framework and highlight its limitations. 

THEORIES OF FREE TRADE: DOES POVERTY MATTER? 

The foundations of free trade founded in the theory of ‘absolute advantage’ propounded by 

Adam Smith in his classic work ‘The Wealth of Nations’, itself is the result of his criticism of 

the mercantile system, which favoured one interest by ignoring the other. It is argued that the 

prescription of foreign trade by Adam Smith – “If a foreign country can supply us with a 

commodity cheaper than we ourselves can make it, better buy it of them with some part of the 

produce of our own industry employed in a way in which we have some advantage”3 –should 

not be read in isolation of his critique of the mercantile system that dominated the foreign trade 

policy during his time.  

There is a greater reminiscence between the caveats Adam Smith raised regarding the 

manner in which foreign trade under mercantile policy was promoting the interest of the 

industry over that of the consumers and how free trade is sought to be promoted in modern 

times. Upholding consumption as the sacrosanct value, Adam Smith categorically argued that 

any promotion of the interest of producers should be subservient to the interest of the 

consumers. He argued that “consumption is the sole end and purpose of all production; and the 

interest of the producer ought to be attended to only so far as it may be necessary for promoting 

that of the consumer.”4 His stout critique of the mercantile system in this regard seems quite 

reminiscent of how the modern world trade regime under the WTO or the member states are 

arguably more focused in promoting some interest over others. 

The thesis of Adam Smith in his book – the Wealth of Nations, which challenged the 

practices of the mercantilist doctrine is well summarized in the below three succinct points:  

First, he demonstrated that trade, when freely initiated, benefits both parties. Second, 

he argued that specialization in production allows for economies of scale, which 

improves efficiency and growth. Finally, Smith argued that the collusive relationship 

between government and industry was harmful to the general population.5  

While the first two points clearly demonstrates the advantage of free trade, the last one raises 

a fundamental reprimand, against which modern free trade regimes should constantly guard 

itself. This is crucial to ensure that the free trade system does not face risk of falling into the 

very same blemishes, for which it was propounded as a cure in the first place. 

The distinct scope of the free trade doctrine to benefit the whole population and not just 

a selected interest or a class in a society is comparatively highlighted in the below observation:  

                                                 
3 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (Thomas Nelson, 1843) 185. 
4 ibid 274. 
5 L LaHaye, ‘Mercantilism’ in David R. Henderson (ed.) Concise Encyclopaedia of Economics (2nd edn, The Library of 

Economics and Liberty 2007)  <http://www.econlib.org/library/Enc/Mercantilism.html> accessed 2 November 2015. 
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While the mercantilist policies were designed to benefit the government and the 

commercial class, the doctrines of laissez-faire, or free markets, which originated with 

Smith, interpreted economic welfare in a far wider sense of encompassing the entire 

population.6  

It is important to note that when Adam Smith propounded the free market philosophy as an 

antidote to shortcomings of the mercantile system, his emphasis on seeking ‘economic welfare 

of the entire population’ was the fundamental value upon which the very basis of the free trade 

system was conceived. That fundamental value of seeking a wider economic value of entire 

population and not the interest of some segments of that population should form the basis for 

any evaluation and validation of modern free trade regimes.  

Subsequent to Adam Smith, David Ricardo refined the free trade principles with his 

theory of comparative advantage, which had a profound effect on expansion of global free trade 

and liberalization of markets. The theory of comparative advantage rests upon the fundamental 

premise that individual nations, even if they enjoy absolute advantage in producing all goods, 

should focus on engaging their labour in the production of goods in which they enjoy the most 

advantage and import the goods on which they enjoy the least advantage. He argued that a 

nation which focuses on producing goods on which it enjoys a comparative advantage and then 

freely engages in foreign trade would not only benefit itself but also other nations with which 

it engages in free trade. He believed that  

Under a system of perfectly free commerce, each country naturally devotes its capital 

and labour to such employments as are most beneficial to each. This pursuit of 

individual advantage is admirably connected with the universal good of the whole.7  

Although, Ricardo’s conviction that pursuit of individual comparative advantage of nations 

will result in universal good of the whole is admirable, it is crucial to note that such conviction 

is based on certain assumption with regard to how capital and labour are engaged in the relevant 

pursuits. However, studies have demonstrated that the prevalence of poverty in a nation could 

affect the engagement of certain factors of production like labour, which in turn will impact 

the building of a comparative advantage of the nation. For example, a study on impact of   on 

trade pattern argues that “[a]part from the influence of nature-given comparative advantages, 

the income level of countries is then important in establishing comparative advantage.”8  

DEVELOPMENTAL OBJECTIVES OF THE GATT AND THE WTO AND THE 

POTENTIAL FOR POVERTY ALLEVIATON AGENDA 

Through the preamble of the GATT 1947, the founding member states of the GATT clearly 

undertook to conduct their trade and economic relations in consonance with a set of specific 

goals that have clear ramifications for economic development and consequentially upon 

poverty alleviation. These include: categorical objectives to raise standards of living, ensure 

full employment including growing volume of real income, develop the full use of the world 

resources and expand production and exchange of goods. The preamble of the GATT explicitly 

recognizes the desire to contribute to the above objectives, which has motivated the parties to 

the GATT to devise the fundamental arrangements in international trade regime namely those 

aimed at reducing tariff and non-tariff barriers and eliminating discriminatory trade practices. 

The above elements of the Preamble of the GATT 1947 demonstrate that the objectives of the 

GATT were aimed at achieving a higher set of value proposition that are pertinent to any drive 

for development and poverty alleviation.  It reveals that such objectives were clearly perceived 

as an end and the international trade regime was conceived as a means to achieve those ends.  

                                                 
6 ibid. 
7 D. Ricardo, On the Principles of Political Economy and Taxation (3rd edn, Botoche Books 2001) 
8 R. Maseland and A.D. Vaal, ‘Trade, development, and poverty-induced comparative advantage’ (2011) 20(2) The Journal of 

International Trade and Economic Development 153, 154. 
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The pertinence of the objectives of the GATT in developing global poverty alleviation 

drives and the prominence of such objectives as a goal of the GATT should make international 

trade regime an indispensable platform for the fight against poverty. Apart from the objectives 

enshrined in the preamble of the GATT, other specific provisions of the GATT could also be 

interpreted to have positive implications for poverty alleviation. Provisions seeking to achieve 

development through trade deserves a particular attention in this regard. Part IV of the GATT 

specially dealing with trade and development as a subject matter was not part of the original 

legal text but was subsequently introduced in 1965 and came into force in the following year.9 

It is interesting to note that Part IV in itself was motivated by some of the key objectives 

enumerated in the Preamble of the GATT discussed above. In particular, Part IV of the GATT 

specifically refers to ‘the raising of standards of living’ and ‘the progressive development of 

the economies’ as the basic objectives of the GATT and emphasizes the significance of 

attainment of those objectives for the LDCs. 

Other than reiterating the basic objectives of the GATT, Part IV enshrines a set of its 

own specific objectives10 that are quite pertinent for achieving development, which can also 

help alleviate poverty. While acknowledging the importance of ‘export earnings’ and ‘import 

prices’ for the economic development of the LDCs, Part IV objectives recognize the need for 

individual and joint action to promote economic development and improve standards of living 

in the LDCs. It is interesting to note that Part IV objectives explicitly recognize that 

international trade as a ‘means’ of achieving economic and social advancement and to that 

extent authorize the use of special measures (governed by specific rules and procedures) to 

promote trade and development of LDCs.  

Based on the objectives of the GATT and specific objectives of Part IV, the parties to 

the GATT have agreed on several new measures to promote development in LDCs. The agreed 

measures, aiming to expand the export earnings of LDCs, recognize the need for various 

positive efforts to be made. It includes the creation of more favourable and acceptable 

conditions of access to world markets for primary or processed and manufactured products of 

LDCs and provisions for facilitating financial assistance to development. The agreed measures 

in Part IV contemplates promotion of collaboration with other intergovernmental bodies and 

the UN agencies focused on trade and economic development of LDCs. Interestingly, Part IV 

of the GATT requires that the adoption of agreed measures should form part of ‘conscious and 

purposeful effort’ of the member states both through individual and joint actions.  

Part IV has introduced a range of specific commitments to further development through 

means of trade. They include commitments for developed members to reduce and eliminate 

existing barriers and to refrain from introduction of new barriers (including fiscal measures and 

policies) affecting the products of particular export interest to LDCs, to maintain trade margins 

at equitable levels for imported products that are wholly or mainly produced in the territories 

of LDCs, to provide greater scope for the development of imports from LDCs and have special 

regard to the trade interests of the LDCs when considering the application of other measures 

permitted under the GATT. Although, the commitments are mainly prescribed for developed 

member states, it is interesting to note that LDC members are also required to take appropriate 

action to implement the provisions of Part IV for the benefit of trade of other LDC members.11 

Finally, it is important to note that member states are also required to collaborate jointly, both 

                                                 
9 However, it is pertinent to take note that it took much longer before all parties to the GATT accepted the Protocol amending 

the GATT to introduce Part IV on trade and development, which was achieved only in 1979. This evidences the initial 

reluctance of some member states to accept the expansion of developmental objectives within the framework of the GATT. 
10 See “Principles and Objectives”, Article XXXVI, Part IV, Trade and Development, General Agreement on Tariffs and Trade 

1947. 
11 However, this obligation is subjected to the qualification that the contemplated action is consistent with their individual 

present and future development, financial and trade needs. See para 5, Article XXXVII of GATT 1947. 
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from within the framework of GATT and other sources,12 to further the objectives of trade and 

development as prescribed in Part IV of GATT. 

In order to review the application of Part IV of the GATT and to deal with relevant 

consultation on its application, the GATT Committee on Trade and Development was 

established. A similar committee with an expanded mandate was also established under the 

auspices of WTO. Interestingly, the expanded mandate of the WTO Committee on Trade and 

Development contemplates its role in not only coordinating the work on development within 

the WTO but also its relationship to development-related activities in other multilateral 

agencies. This newly recognized role of the Committee supports the argument that WTO 

should carry out the implementation of it development mandate in coordination with other 

major international development initiatives and the pertinent international organizations.13 

Such an approach is particularly useful in learning how a broader development agenda under 

GATT/WTO could be transformed into specific poverty alleviation goals from the experiences 

of other international developmental initiatives addressing the issue of poverty, some of which 

will be examined in the next section of the paper.  

The development mandate of the GATT received a major practical boost when the 

parties to the GATT approved the ‘enabling clause’, which provided for a more pronounced 

differential and more favourable treatment, reciprocity and fuller participation of developing 

countries in 1979.14 The privileged treatment to developing countries initiated by the enabling 

clause continues to find place in several WTO Agreements, which explicitly recognize a special 

and differential treatment to developing countries.15 Moreover, ‘waiver’ for actions favouring 

developing countries could also granted by the WTO General Council.16 The expanded and 

dispersed WTO mandate promoting development subsequently culminated in a comprehensive 

development agenda in the Doha ministerial meeting, which set a more ambitious future course 

for the development mandate of the WTO.  

Apart from the future course, the ministerial meeting in Doha also addressed other 

developmental issues including the effective implementation of developmental goals that are 

already present in the existing WTO agreements. The Doha Declaration enlisted around 21 

different subjects requiring negotiations or implementation actions, a detailed discussion of 

which is not warranted here.17 However, it is important to mention that ambitious 

developmental aspirations under the Doha Declaration evidences the continued confidence 

over the WTO by the global trading community that it could be an effective and viable platform 

for achieving the goals of development in the 21st century. 

The extensive set of developmental objectives and commitments of both the GATT and 

the WTO identified in the above section raises a pertinent question regarding how they could 

be transformed into specific poverty alleviation goals. In this regard, it is highly relevant to 

refer to the UN General Assembly Resolution, which prescribes the indispensable need for any 

development objectives to ultimately achieve individual wellbeing, which should be one of the 

core focus of any poverty alleviation agenda. The UN General Assembly Resolution proclaims 

as below: 

                                                 
12 For example, the member states are required to collaborate with the United Nations and its organs and agencies, including 

any institutions under the auspices of the United Nations Conference on Trade and Development (UNCTAD). See Article 

XXXVIII 2(b) of GATT 1947. 
13 It is equally important to take note that the mandate for such cooperation is equally supported by the requirement of Part IV 

of the GATT, which as discussed earlier requires member states to collaborate jointly among themselves as well as with other 

sources to further the objectives of trade and development. See Article XXXVIII, 2 (a-f), GATT 1947. 
14 See the decision by the signatories to the General Agreement on Tariffs and Trade, 28 November 1979 (L/4903). 
15 See for a detailed description of the special and differential treatment provided for developing countries in different WTO 

agreements, Committee on Trade and Development, “Special and Differential Treatment Provisions in WTO Agreements and 

Decisions” Note by the WTO Secretariat, (WT/COMTD/W/196), 14 June 2013, pp.118. 
16 See Article IX:3, The Agreement Establishing the WTO. 
17 See Doha WTO Ministerial Declaration, WT/MIN(01)/DEC/1 dated 20 November 2001 
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The ultimate objective of development must be to bring about sustained improvement 

in the well-being of the individual and bestow benefits on all. If undue privileges, 

extremes of wealth and social injustices persist, then development fails in its essential 

purpose. This calls for a global development strategy based on joint and concentrated 

action by developing and developed countries in all spheres of economic and social 

life….18  

The recommended action includes the economic sphere of trade and finance, which can support 

the proposition that any development goals of international trade regime should equally seek a 

sustained improvement in the wellbeing of the individual.  

The agenda of trade and development should therefore move beyond broader societal 

goals like greater economic growth of a nation or overall development of a society to be more 

focused on individual wellbeing. In order to translate the broader developmental mandate of 

the GATT/WTO into specific poverty alleviation goals, it will be necessary and relevant to 

look into the experiences of how other international developmental initiatives have addressed 

the issue of poverty and how the GATT/WTO has responded to such initiatives. 

POVERTY ALLEVIATION IN INTERNATIONAL DEVELOPMENTAL AGENDA 

AND THE POTENTIAL ROLE OF THE WTO 

Beyond its primary mandate to achieve and maintain global peace and security, the UN has 

also been a pioneering organization in promoting development and poverty alleviation. The 

UN General Assembly created an exclusive global development network in 1965 through the 

establishment of the flagship United Nations Development Programme (UNDP), which 

brought together other related UN initiatives under a single umbrella. The UNDP has been 

extending support to address developmental challenges around the world through capacity 

building for achieving human development including poverty reduction. As a primary UN 

network focused on development, it has been in the forefront of facilitating the achievement of 

various developmental goals of the UN, including the Millennium Development Goals 

(MDGs). Development goals have also been part of the mandate of other UN bodies that have 

addressed the issue as part of their inter-disciplinary interest. The United Nations Commission 

on Trade and Development (UNCTAD) and the United Nations Environment Program (UNEP) 

are some of the important initiatives that have been addressing the issue of development in its 

interdisciplinary dimension involving the issue of trade and environment respectively.  

One of the important international poverty agenda could be found as part of the Agenda 

21, an important road map for achieving sustainable development in balance with the 

environment. The major aim of the poverty agenda within Agenda 21 is interestingly aimed at 

enabling the poor to achieve sustainable livelihood. In enumerating the basis for seeking an 

action on poverty some of the key points raised are relevant to note. Firstly, the recognition of 

poverty as a multidimensional problem that also includes an origin in international domain is 

very important element for any efforts to address poverty as an interdisciplinary issue 

warranting international attention. It also recognizes the need for “country-specific 

programmes to tackle poverty and international efforts supporting national efforts, as well as 

the parallel process of creating a supportive international environment, are crucial for a solution 

to this problem.”19 The challenges identified in specifically achieving greater equity in income 

distribution is particularly relevant in the light of the growing concerns regarding trade induced 

income gaps between the rich and the poor in countries where free trade has contributed to 

overall economic growth. The explicit recognition that the fight against poverty is the shared 

responsibility of all countries is another significant contribution of Agenda 21.  

                                                 
18 See Resolution 2626 (XXV) adopted by the UN General Assembly dated 24 October 1970 (A/RES/25/2626), para 7. 
19 See “Combating Poverty” Chapter 3 in AGENDA 21, United Nations Conference on Environment and Development, 3 to 

14 June 1992, U.N. GAOR, 46th Session, Agenda Item 21, UN Doc A/Conf.151/26 (1992), para 3.1-3.12. 
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Agenda 21 highlights how a development policy without regard to the sustainability of 

the resources will cause productivity declines and ultimately have adverse impact on poverty 

(UNEP, 2011).20 Some of the notable activities proposed under Agenda 21 that are relevant to 

our ongoing discussion includes development of “a long-term strategy aimed at establishing 

the best possible conditions for sustainable local, regional and national development that would 

eliminate poverty and reduce the inequalities between various population groups”.21 Moreover, 

call for introduction of specific poverty alleviation measures by national governments in 

assistance and cooperation with appropriate international organizations are particularly 

relevant for any arguments aiming to promote similar activities under the auspices of the 

WTO.22  

Finally, the call made by Agenda 21 that the UN system in cooperation with its member 

states and other appropriate international organizations should make poverty alleviation a 

major priority is an important source for inspiring the involvement of the WTO. The emphasis 

on resource flows, structural adjustment, social concerns and provision of basic services to the 

poor and needy are highly relevant in examining the role of economic institutions like the WTO 

in addressing poverty. The emphasis on the need to mobilize international cooperation and 

address the root cause of poverty is relevant in identifying the role of the international trade 

regimes to identify and address trade induced poverty. The UNCTAD for example has 

established a specific Trade and Poverty Unit (TPU) which provides policy recommendations 

through research and policy analysis investigating the links between trade and poverty 

reduction23 mainly focused on Africa and the LDCs. 

After Agenda 21 was established in early nineties, the issue of development and poverty 

alleviation received a major attention through the UN Millennium Development Goals, which 

were established towards the turn of the century. Among, the eight specific MDGs resulting 

from the Declaration, ‘eradication of extreme hunger and poverty’ was set as the first and prime 

most goal and ‘development of global partnership to achieve development’ was declared as the 

eighth goal.24 Although there are eight distinct set of goals, cumulatively they help address 

various dimensions of poverty. In the past fifteen years, since the MDGs were set, progress has 

been achieved in reaching the goals although disparity is witnessed among different parts of 

the world and even within different parts of a same country. Progress was also not uniform 

among different goals.25 In response to the MDGs, the WTO has mainly focused its work 

towards promoting the goal of building a global partnership for development.26 However, it 

has acknowledged the relevance of its work towards achieving the goal of eradicating extreme 

poverty and hunger.27 It is this relevance, which needs to be explored and developed further in 

order to ensure that the key strength of the WTO mechanism as a distinct organization in 

                                                 
20 A detailed exposition of the nexus between sustainable development and poverty alleviation can be seen in this UNEP 

Report. 
21 AGENDA 21, op.cit. para 3.1-3.12 (emphasis added). 
22 M. MacDonald, Agendas for Sustainability: Environment and Development into the Twenty First Century (Routledge 1998). 

This work makes a succinct comparison of the poverty agenda in Agenda 21 with some other proposals to address world 

poverty. 
23 According to UNCTAD, the key areas examined by its TPU in the context of nexus between trade and poverty includes a) 

composition of trade and the nature of specialization, b) level of development and the structure of production and employment, 

c) interdependence between trade and other international economic relations and d) role of trade policy in national development 

strategies. See UNCTAD, “Trade and Poverty Reduction” at http://unctad.org/en/Pages/ALDC/Trade-and-poverty.aspx  
24 The other six MDGs seek to 1) achieve universal primary education, 2) promote gender equality and empower women, 3) 

reduce child mortality, 4) improve maternal health, 5) combat HUIV/aids, malaria and other diseases and 6) ensure 

environmental sustainability. 
25 United Nations, The Millennium Development Goals Report 2015 (United Nations 2015). A detailed account of the progress 

in achieving the MDGs during the past 15 years United Nations can be found in this Report. 
26 The WTO work in this regard has been mainly confined (reflective of its primary mandate) to developing an open, rule-

based, predictable, non-discriminatory trading system, which is recognized as part of target 8A under the MDG 8. 
27 See for a detailed account of WTO’s work toward MDGs, WTO, “Millennium Development Goals-A Global Partnership” 

available at https://www.wto.org/english/thewto_e/coher_e/mdg_e/global_partnership_e.htm 
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international economic relations provides the much needed vigour in the fight against global 

poverty.  

The end of the target period of MDGs saw the renewal of new hopes through the 

establishment of a new set of sustainable development goals (SDGs) through the UN 2030 

Agenda for Sustainable Development that was agreed upon recently in September 2015.28 The 

2030 Agenda for Sustainable Development sets out 17 Sustainable Development Goals with 

169 associated targets, which are more sprawling than the MDGs and the issue of poverty 

alleviation continues to be the first and foremost of the goals with a distinct emphasis. It is 

interesting to note that unlike the MDGs that were aimed at ‘eradicating extreme hunger and 

poverty’, the newly established SDGs are more ambitious and are tuned towards ‘ending 

poverty in all its forms everywhere’.  

With a more ambitious global poverty alleviation agenda set by the UN under its 2030 

Agenda for Sustainable Development, core economic organization like the WTO cannot 

continue to stay in the side lines of poverty battle and a much direct involvement is the need of 

the hour.29 Having experienced in working towards the MDG of achieving development during 

the past 15 years, it is a high time for the WTO to seek a more concrete path in contributing 

directly towards the fight against global poverty during its future course of promoting the 

SDGs. Recently, the WTO itself has made some initiatives in the direction, by conspicuously 

asserting its interest on the issue of poverty in partnership with the World Bank,30 which is an 

encouraging sign. However, this needs to be nurtured further by systematically studying and 

developing the role of WTO as an effective platform to alleviate poverty and ultimately tap its 

fullest potential to win the formidable battle against global poverty. 

CONCLUDING REMARKS 

Any proposal for a poverty alleviation agenda, especially for an international regime that is not 

mandated to address the issue, should identify key challenges and practical concerns and seek 

solutions. For example, in tracing the developmental goals, upon which the GATT was 

founded, it is important to examine whether such macro developmental goals have any basic 

scope for seeking a mandate for poverty alleviation. It is equally important to examine the 

practical challenges faced in expanding the mandate of the WTO to comprehend newer fields 

of trade plus issues. In this regard, specific attention should be paid to the resistance that 

prevailed against the attempts to comprehend newer issues within the WTO framework. For 

example, the issue of competition, in spite of its characteristic that fits in very much within the 

typical rationale of choice of trade plus issues for the WTO, has not gained much ground in 

being part of the WTO mandate. It deserves a critical examination to identify the underlying 

causes for the resistance. 

Similarly, the scope and inherent limitations of the WTO in influencing domestic policy 

issues, is one of the key factors that need to be examined in any attempt to seek a trade related 

poverty agenda. As concerns like growing disparity in development, increasing gap between 

rich and poor, the implications of trade on poverty levels (absolute vs relative poverty) etc 

could often be seen as a matter of cognizance for domestic policies, the role and limitations of 

WTO in promoting poverty alleviation needs a closer scrutiny. Finally, it is equally important 

                                                 
28 See UNGA, “Transforming our world: the 2030 Agenda for Sustainable Development”, Resolution adopted by the General 

Assembly on 25 September 2015 (A/RES/70/1). 
29 Realizing the multidimensional nature of the SDGs, the UN itself has sought to consolidate its strength by bringing together 

various related frameworks and outcomes under one platform in order to strengthen its march towards the achievement of 

SDGs in the next 15 years. The pertinent frameworks in this regard includes the Agenda 21 of 1992, the Paris Agreement on 

Climate Change 2015, the Addis Ababa Action Agenda 2015 on financing for development, the Sendai Framework for Disaster 

Risk Reduction 2015, SIDS Accelerated Modalities of Action (SAMOA) Pathway 2014, and the Future We Want Resolution 

of the General Assembly 2012. See United Nations, “Sustainable Development Knowledge Platform” available online at 

https://sustainabledevelopment.un.org/frameworks 
30 The World Bank and the World Trade Organization, The Role of Trade in Ending Poverty (The WTO 2015). 
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to examine some practical means for gradually bringing a poverty agenda within the WTO 

framework. In this regard the enquiry on the international agenda on poverty alleviation 

pursued by key international organizations and their limitations is important in order to identify 

whether a poverty agenda would be better served with or without the involvement of the WTO? 

In spite of the above caveats, it is clear that an effective fight against global poverty 

would require a multi-pronged approach supplemented by major international initiatives. In 

this regard, the premise that the direct involvement of the WTO in a poverty alleviation agenda 

will provide a much needed boost to the fight against global poverty could hardly be 

challenged. Based on such a premises and the renewed hopes for an expanded poverty 

alleviation agenda under the 2030 Sustainable Development Agenda, the efforts to further 

explore and involve the arsenal of WTO in the fight against global poverty are the indispensable 

need to fully enjoy the fruition of free trade.  
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COMPLIANCE CONFLICTS IN THE SELF REGULATION OF 

FINANCIAL SERVICES 

SHAWN WASHINGTON, MPA1 

ABSTRACT 

Compliance professionals in financial services must face personal risks when ensuring others 

follow the guidelines of the Securities and Exchange Commission and Financial Industry 

Regulatory Authorities.  Ethics in this morally biased industry means effective self-regulation 

to police bad behaviours of employees.  Those who understand the complexity of the financial 

markets are in the best position to prevent unethical behaviour.  These individuals are typically 

portfolio managers, traders, market makers, financial advisers, or underwriters whose salaries 

outweigh the risk and compensation of the compliance officer.  There have been numerous 

scandals within the financial services industry in the 21st century where officers of self-

regulatory policies were at a disadvantage because of the actions of others.  The Financial 

Industry Regulatory Authority continues to respond to these epic events through the issuance 

of additional broad based regulations (i.e. Dodd-Frank).  The interpretation of these regulations 

is not without challenges. The increased regulation of FINRA over the past five years has 

resulted in more sanctions each year.  Since increasing regulations have not minimized the 

incidences of bad behaviour then how are we to determine if self-regulation is an effective 

solution?  Those who understand the complexity of the industry are also best to financially gain 

from the regulatory gaps within new legislation. Individuals who are best to stop bad 

behaviours make the choice to hire attorneys to fight violations or compliance officers that lack 

a full understanding of the firm’s business activities.  The increase of CCO liability has given 

concern for those who stand to lose their reputation based on the bad decisions of others.  With 

a lack of understanding regarding the capability of the compliance role, external laws chase 

violations as new unethical behaviours are created.  Although self-regulation is not without 

problems, the proposed individual paper will explore the insights into the compliance officer 

liability and discuss some of the challenges that these individuals face within a greed-based 

industry. 

Key Words: financial services, compliance, FINRA, CCO, securities, regulations 

 

COMPLIANCE CONFLICTS IN THE SELF-REGULATION OF FINANCIAL 

SERVICES 

Acting under the direction of regulations set forth by the Financial Industry Regulatory 

Authority (“FINRA”), financial services firms must conduct business with the highest 

standards of commercial honour and principles of trade.2  Peer review reports highlight the 

unethical behaviours of financial professionals who balance the pursuit of wealth with their 

fiduciary duties owed to clients; expected by supervisors; and enforced by regulatory 

authorities.3 In an effort to protect investors from financial harm, congressional legislation 

created securities regulations and regulatory entities to mitigate unethical behaviours4.  

                                                 
1 Ms. Shawn Washington, Doctoral Student, University of Phoenix, US. 
2 See, FINRA Rule 2010. Standards of Commercial Honor and Principles of Fair Trade 
3 See, R.B. Lamb, ‘Ethics in financial services’ (1999) 104(1) Business and Society Review 13; M.K. Lewis, ‘New dogs, old 

tricks. Why do Ponzi schemes succeed?’ (2012) 36(4) Accounting Forum 294; J.F. Madden, ‘Performance-Support Bias and 

the Gender Pay Gap among Stockbrokers’ (2012) 26(3) Gender and Society 488.  
4 See, Securities and Exchange Act 1933 and 1934 
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Negative behaviours that lead to unethical practices have the potential to damage a society’s 

faith in a government system meant to protect investors.5  

FINRA is an independent regulating authority for financial services firms that conduct 

business in America.6 The Securities and Exchange Act of 1934 establishes the need for a self-

regulatory organization for the broker-dealer industry; where FINRA plays an important role 

as the sole entity that meets this definition.7 FINRA has the power to bring disciplinary actions 

against those firms that violate securities regulations.  Disciplinary actions recommended by 

FINRA for the year 2012 entail the dissemination of fraudulent statements, borrowing money 

from customers, failing to detect prohibited trades, and sales practice abuses.8 A review of 

FINRA annual reports from 2002 until 2012 indicates a steady increase in sanctions and fines 

for violation of securities laws by firms and individuals.  The 2002 annual report shows 814 

disciplinary actions charged out of 5,392 financial firms and 662,311 professionals.9 In 

comparison, the 2012 report indicates 1,541 disciplinary actions charged out of 4,300 financial 

firms and 630,000 professionals.10 The 2012 statistics represent an increase of sanctioned 

securities violations in an environment with less financial organizations and professionals. 

SELF-REGULATORY CHALLENGES 

If the interest of the industry is to improve the behavior of financial professionals, the statistics 

represent a problem.  The increasing number of disciplinary actions over the years continue to 

grow, in spite of continuous policy making by regulators.  From 2002 to 2012, FINRA 

proposed 1,269 regulations for industry comments; an average of 115 regulations per year.11 

Leaders within financial services comment on the growing challenges compliance presents in 

an increasingly regulatory framework.12 Consequences for firms failing to abide by FINRA 

regulations result in disciplinary actions and reputational damages.13 Society has an expectation 

that firms will comply.  

The compilation of information contained in FINRA annual reports reflect that more 

firms and financial professionals are at the center of unethical activity.  As financial 

professionals, compliance officers are not immune to this scrutiny.  Pursuant to SEC Exchange 

Act Release No. 50, 347, 83 SEC Docket 2219 (Sept. 10, 2004), a firm must designate a Chief 

Compliance Officer (CCO) to adopt and implement policies and procedures to prevent 

securities violations.14 These are individuals who bear the burden of securities compliance. 

Compliance leaders who can implement an effective organizational program to deter unethical 

behavior have the ability to maintain a culture of compliance.  But, how simple is this when 

the choice to implement an internal compliance program is not that of the firm?15  

Philosophical leadership theorists help to identify the profiles of CEOs and 

organizational structures that facilitate successful investment firms.16 Successful outcome 

                                                 
5 G.R. Berry, ‘Adding ethical consideration to the decision-making process: A leadership challenge’ (2007) 1(1) Journal of 

Leadership Studies 45. 
6 Financial Industry Regulatory Authority (FINRA) (2013) <www.finra.org> accessed 15 December 2015 
7 B. Black, ‘Punishing bad brokers: Self-regulation and FINRA Sanctions’ (2013) 8 Brooklyn Journal of Corporate, Financial 

and Commercial Law 23 
8 FINRA, January 2012 Disciplinary Actions (FINRA 2012).   
9 NASD, 2002 Year in Review: Annual Report (FINRA 2002) 
10 FINRA, 2012 Year in review and annual financial report (FINRA 2012).  
11 FINRA, FINRA Industry. Rule Filings (FINRA) <http://www.finra.org/industry/rule-filings> accessed 01 December 2015). 
12 A.B. Scanlan and C. Purdon, ‘Compliance program management for financial services institutions in today’s environment’ 

(2007) 62(2) The Business Lawyer 735. 
13 ibid. 
14 D.A. DeMott, ‘The crucial but (potentially) precarious position of the chief compliance officer’ (2013) 8 Brooklyn Journal 

of Corporate, Financial, and Commercial Law 56. 
15 ibid. 
16 See, Berry (n 5); D. Knights and H. Willmott, ‘Conceptualizing leadership processes: A study of senior  
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means that these firms increase profits.  Organizations do not run without the existence of 

people and systems.  The internal regulation of organizations requires one individual to take 

responsibility and speak out against firm activities which present conflict with investor 

investing and regulation.  Based on Bandura’s general observations, people’s values and 

significance will motivate certain aspects of their activity.17  Those functions that bring less 

value will be ignored.  The management of individuals motivated by maneuvering the 

complexities of the market to increase firm’s profits and subsequently reaping potentially 

exponential profits would selectively consider attending to those policies that would prevent 

the desired outcome.  This becomes the challenge of the CCO.  The behaviors of men within 

an organization create the type of environment. Embracing these diverse behaviors among 

separate men is key for interaction to fulfill the universal goals.   

Research Challenges 

Based on a series of qualitative observations and interviews, the examination of the CCO can 

explore the projects, plans, and activities which orchestrates the administration of the 

compliance program.  The study will attempt to understand the individual’s “orient 

commonplace awareness” within the financial institution.18 A phenomenological study of 

effective compliance leadership uncovers meaning behind the actions of the individual’s 

responsibilities.  In a phenomenological analysis, one should return to the philosophy of 

consciousness or cognitive life; shaped by perception and projected through moral situation.19 

The challenge in self-regulation stems from the intent or perceived notion that actions have 

little effect when people lack the capability for exercising good judgement based on their own 

motivation and behaviours.20  

The interaction between leadership and organizations within the financial services 

industry are important insights to the practical implementation of regulatory requirements.  The 

study intends to show similar characteristics related to these philosophies in the transcripts of 

compliance officers when participants respond to the research questionnaire.  Open-ended 

questions will identify similarities in the experiences of the compliance leader.21 Taking an 

exploratory approach assists with the identification of themes to enhance the effectiveness of 

compliance with regulatory requirements of FINRA. 

The academic study will be an addition to scholarly examination of compliance 

personnel suggested in the work of DeMott22 and Black23. The changing regulatory 

environment will continue to spur the need for the development of effective compliance 

programs and management.24 Past experiences of compliance professionals will illustrate how 

practical procedures implemented intend to meet compliance with regulations.  While a 

quantitative report would provide research relating to the probability of specific strategies, the 

type of study would not explain the reasoning behind compliance strategies that transform 

legislative policies into practical policing.  If the intent is to implement an effective program 

of compliance, then a design used to affirm behavioral intentions is appropriate.  

                                                 
managers in a financial services company’ (1992) 29(6) Journal of Management Studies 761; Lamb (n 3); 

PricewaterhouseCoopers LLP, Broker-dealer and investment adviser compliance programs: More similar than different (FS 

Regulatory Brief, 2012) 
17 A. Bandura, ‘Social cognitive theory of self-regulation’ (1991) 50 Organizational Behavior and Human Decision Processes 

248. 
18 N. Friesen, A. Feenberg and G. Smith, ‘Phenomenology and surveillance studies: Returning to things themselves’ (2009) 

25 The Information Society 84, 85. 
19 ibid. 
20 A. Bandura and K.M. Simon, ‘The role of proximal intentions in self-regulation of refractory behavior’ (1977) 1 Cognitive 

Therapy and Research 177; Bandura (n 17). 
21 W. L. Neumann, Social research methods: Qualitative and quantitative approaches (7th edn, Allyn and Bacon 2011). 
22 DeMott (n 14) 
23 Black (n 7).   
24 Scanlon and Purdon (n 12). 
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Compliance Research 

Research and white papers relating to compliance within the broker-dealer industry address the 

challenges that compliance professionals face implementing regulation.25.  In Pershing’s 

industry survey, the top five compliance challenges of broker-dealers include: sales practice 

monitoring, regulatory changes, suitability review, product education, and operational 

processes.26  The Securities Industry and Financial Markets Association encourage 

relationships between compliance and executive leaders.27  The perspective being that working 

together with executives, regulators, and compliance professionals creates an effective 

compliance program.  Other studies in best practices toward meeting regulatory obligations 

include the use of comprehensive written policy and procedures; maintaining a compliance 

calendar; testing; and prompt remedial resolution.28  

Academics argue that regulators are focused on the unfairness of market activity instead 

of the threats to direct investor harm.29 Compliance knowledge must extend to market 

technology to provide guidance on the internal systems which process investment transactions.  

Based on the type of investment transactions, broker-dealers may require additional registration 

with other market exchanges.  Multiple registrations with various exchanges can create 

instances where regulatory demands conflict.30 The compliance professional creates a program 

that addresses each regulator that has jurisdiction over the activities of the firm.  

Studies regarding effective compliance systems do not distinguish from the myriad of 

variable business models of financial services organizations.31 In addition, studies do not focus 

on the compliance programs based on the specific organizational size of the firms.  In 2012, 

the North American Securities Administrators Associations identified top compliance 

violations of broker-dealers that included; home offices, one-person branch offices, 2-5 agent 

branch offices, 5 plus more agents in the branch office, and non-branch offices.32 The findings 

revealed the highest violation percentage recorded from one-person branch offices.  

Aspects of Relational Compliance and Ethics 

Enforcing ethical behaviour in daily activities requires an understanding of how leaders are 

able to engage followers.33 A social science approach that analyzes collected transcript to 

develop a deeper understanding of “creating an atmosphere of compliance” provides an 

academic interpretation of the compliance process within the specified industry based on 

conflicting moral perceptions. 

Leonard, Cronan, and Kreie affirmed behavioural intention as a result of attitudes and 

personal normative beliefs in a design to examine ethical models in qualitative study.34  The 

research is important in the pursuit of truth in the management of compliance regulations.  

                                                 
25 Pershing, Effective sales supervision and compliance (White paper, Pershing 2012).   
26 ibid. 
27 Securities Industry and Financial Markets Association (SIFMA), The evolving role of compliance (White paper, 2013).  
28 F. Cooke, Zero deficiencies: Closing the gap (ACA Compliance Group Broker-Dealer Services, 2012). 
29 See, H. Chitimira, ‘An analysis of the market abuse prohibition enforcement in the United States of America’ (2014) 5(7) 

Mediterranean Journal of Social Sciences 188; L.L. Hanson, ‘“Gossip boys”: Insider trading and regulatory ambiguity’ (2013) 

21(1) Journal of Financial Crime 29; K. Johnson, ‘Governing financial markets: Regulating conflicts’ (2013) 88(1) Washington 

Law Review 185; H. R. Stoll, ‘Electronic trading in stock markets’ (2006) 20(1) Journal of Economic Perspectives 153; M.H. 

West and M.K. Kerfoot, ‘The impact of Dodd-Frank on derivatives’ (2013) 18(2) Fordham Journal of Corporate and Financial 

Law 269. 
30 SIFMA (n 27).   
31 PricewaterhouseCooper (n 16); Cooke (n 28); SIFMA (n 27). 
32 NASAA, ‘Broker-dealer coordinated examinations project’ (Powerpoint by North American Securities Administrators 

Association, Inc. Annual Conference, San Diego, September 2012). 
33 A. Savage-Austin and A. Honeycutt, ‘Servant leadership: A phenomenological study of practices, experiences, 

organizational effectiveness, and barriers’ (2011) 9(1) Journal of Business and Economics Research 49. 

 
34 L.N. Leanard, T.P. Cronan and J. Kreie, ‘What influences IT behavior intention-planned behavior, reasoned action, 

perceived importance, or individual characteristics’ (2004) 42 Information and Management 143. 
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Kuhn discusses the scientific revolution that leads to new paradigms of practices.35  An increase 

of negative behaviours in a framework designed to mitigate the problem does not resolve the 

problem. In other words, if the desire for x is to lower the incidences of disciplinary actions 

then any multiplier of x would lead to increased measures of negative behaviours.  The rationale 

of identifying multipliers of negative behaviours within financial regulations could generate 

new revolutionary thoughts that require a new framework for industry policymakers.  This 

research will open the door for further leadership studies in the area of compliance leadership 

in the financial services industry.  At the end of this research, dialogue from compliance leaders 

who are on the obligatory side of industry regulations will add practical perspective on meeting 

regulations.  

The ineluctable duty of the compliance leader fundamentally purports to aid in the 

number of disciplinary actions imposed.  As the number of securities regulations put in place 

to prevent improper activity within the financial markets, so does the number of disciplinary 

actions.  Capturing the essence of compliance professional does not irrevocably mean an 

immediate improvement in the scandals within the marketplace.  A methodical approach to the 

observation of intent and actions is an unbiased approach for data collection.  Although the 

data collected in this manner will remain un-prejudicial the feelings of the individuals will 

undoubtedly be reflected.   

CONCLUSION 

The results of this exploration will contribute to the academic literature on the ethics of 

financial leaders.  Specifically, this research will help analyse the meaning of ethics based 

regulation for those with the task of compliance leadership.  These experiences will 

demonstrate how compliance leaders are able to effectively implement securities regulations 

into practical procedures within an organizational.  The researcher will explore how 

compliance leaders are influencing compliant behaviours and what methods avoid disciplinary 

actions by industry regulators.   

Continuing an academic unbiased dialogue of positive factors for effective compliance 

is only one factor in improving our economic framework.  In the quest for regulated securities 

markets, reports are mixed on the support for effective compliance professionals to efficient 

regulations.  The mandated position of the CCO starts as a necessary need imposed by external 

forces.  As a compensated employee of the firm, the CCO must weigh his own self-regulated 

moral value with that of an unseen imposer.  In the self-regulatory industry of financial 

services, the CCO will be challenged with defining intention in the environment of lucrative 

opportunities, moral self-monitoring, and negative consequence.  

                                                 
35 T. S. Kuhn, The structure of scientific revolutions (University of Chicago Press 2012). 
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