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WHEN A TRADE HMHMARMTASTRADE MARK3DSE? /
PERSPECTI VE

DR.JAMIL AMMAR ! AND DR. RACHAEL CRAUFURD SMITH?

ABSTRACT

Through the introduction of affordable technology that enables hobbyists and enthusiasts to
print 3D products in their own homes, 3D printing holds the potefatiabdically chanang

the paradigm of trade mark protecti@ame have argued thating a Conputer Aided Design

(CAD) file, an individual with quite limited manufacturing skills could be able to print a
remarkable collection of branded products. This is expected to facilitate and accelerate the
production of counterfeit products by hobbyists anthusiasts. This paper examines the extent
to which the concept of ‘use in the course
printing. It also brings to light some particular challenges for the law relating to trademarks
when applied to CAD fés. Since the success of any infringement claim is based on the use of
the mark in the course of trade, the answer to these questions is essential.

Key Words: 3D printing, CAD file, trade mark use, course of trade

| NTRODUCTI ON

Trademark law confers on tharoprietor of a registered tradeark exclusive rights to prevent

all third parties not having his or her consent from using in the course of trade a mark that is

similar or identical on similar or identical goods. Where the latter mark has a reputation,

protection goes further to cover use relating to similar as well as dissimilar tidadig the

exclusive right to sell a particular branded produét key to generatingrofit. Accordingly,

enforcement and otrol are at the heart of tradeark protection. By defining the activities

which constitute an infringemeritademark law therefore determines the scopprotection

afforded to a tradenark. In order not to prevent all types of use of a mark, Article 5 of Trade

Marks Directive 2008/95 (MD) provides a preliminary obstacle to establishing infringement,

namely that a sign must be ‘used’ in the ‘<co
The precise interpretation of the&Withuse in

3D printing technology going mainstreathjs debate is likely to get even hottér.a few

years, additive manufacturing technology will endimébyists and enthusiagtsuse and sell

3D counterfeit products from the safety of their homes. With the help of a Computer Aided

Design (CAD file, 3D users are also able to change and refine the design and dimensions of a

digital product before actually printingSitThis is likely to disturb the longstanding balance

between the costs and frequency of infringement. Enforcing an infringement claisn cos

money® Typically, trade mark owners target the party for which the return on investment

1 Dr. Jamil Ammar, Visiting Instructor of Law,Rutgers School of Lasewark. LLM, The University of Wales Swansea;

PhD, The University of Edinburgh; jammar@kinoy.rutgers.edu. This work would not have been possible without the generous
help and support of CARA and the IIE. The author also would likivdok Kasey McCalBmith and Andrew Black for
excellent notes and comments.

2 Dr. Rachael Craufurd SmitiReader in Media Law, The University of Edinburgh, School of Law, r.c.smith@ed.ac.uk

3 Article 5(1) and (2) of Directive 2008/95 to approximate the laws of the Member States relating to trade marks [2008]
L299/25; G292/00Davidoff & Cie SA and Zino Davidoff SA v Gofkid [2003] ECR #389.

“N. M. Dawstorna,d e Nwanr k Inteledual Prép2ry Quanterly204 Al i ce Bl ythe, ‘ Searchi ng
surrounding trade mar k us e tellactual Areperiy RaviedOh et ’ (2013) 35 Eur o]
SDani el H. Brean, ‘Asserting PatentsUde® Combh3) |3 rForgemamt

Property, Medh and Entertainment Law Jourryal3.

6 For instance, US technology giafpple Inc has settled a dispute over the use of the iPad trade madS$&0 million;

BBC, ‘Apple settles Chai har(2 Ri§act)<wandbbora ukkewsbusined®8669394>
accessed 6 February 2015. In another incident related to a copyright case, the invoice for the allegedly infringing claim was
under £10,000 but the joint deof the parties (e AT) stoodjust short of amillion poundsAnglia Autoflow Ltd v Wrightfield

Ltd [2008] EWPCC 3, 4.
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through enforcement wil/l be the greatest. Th
deter infringement by others. By maximising return, brand ownersftire discourage others
from infringing the mark without incurring excessive costs.

Within the parameters 0B D t echnol ogi es, however, it
versus benefit’ strategy is unlikelyingo wor k
less expensive and there are indications that the sale of 3D personal printers has significantly
increased.It is estimated that the 3D printing industry grewJ8$2.5 billion in 2013 and is
expected to hiuS$3.8 billion in 201415, with an anticip@d annual growth rate of 45.7 per
cent per year up to 20£8According to Gartner (an information technology research group),
by 2018 3D printing could cosintellectual propertylP) US$100 billion in lost sale$.

Drawing on UK and EU trade mark lavishi s arti cl e revisits th
course of trade’ where 3D products are expl
After introducing theechnology, we look broadly at the impact of 3D printing on the concept
of trade mark use.Wo issues merit discussioajt he concept of * u$e’ un
andArticle 5(2) of the TMDQ andb) the restrictive parameters engaged by thegahs e  * i n t F
course of t r a d ¢hén. highlightea fewanowelr legalv isdués raised when
investigating the use of a CAD file under the trade mark lens. The emphasis is on these aspects
in particular becaugbey pose significant challenges to the law.

3D Technology: Why It Matters

3D technology is not neW.What is new, however, is the signifi¢adrop in the price of this
technology and thus the partial elimination of important trade barriers, namely, investment and
production cost$? This new dynamic is said to challenge the trade mark system by facilitating

cheap and quick production of good&ee in a home setting. The real issue, therefore, is not
whet her 3D technology attracts trade mar k | a
mar k i nfringement or, more specifically, wh é
context.Thereforethe extent to which 3D technology facilitates the production of fake goods

must be considered

Manufacturing Rather Than Printing: How Does 3D Technology Work?
A 3D printer creates 3D objects by depositing successive layers of materialsth®ricst
layer is created, the printer head moves vertically upward (or the base downward) and then
starts printing a second layer at the top of the first and so forth. Finally, all the layers fuse
together to create a 3D objééfThis process is contratl by CAD*

In practice, not all products are printable. Electronic circuits, for instance, are very
difficult to make due to the fact that their metal, ceramic and plastic parts must first be made
separately andssemblediater. Though the technology islispremature, using the technique

“"Phoebe Liand ot her s, ‘“I'ntell ectual property and 3D printing: E
Intellectual Property Law and Practie

8Carolyn Tweedy, ‘3D Printing and the Future of Intellectua
< www.anniesearle.com/risknews.aspx?a=86cessed 14 October 201

Gartner, 3D printing to result i n vwl.Bders.dy accessen 6 Febriaryl os s e s
2015.

10 In many cases,onfusion is not a big concerparticularly where goodare printed for personal consumptiones Lucas

Osborn, ‘Re®ulmamismenahr e i nti ng: The ConvelsldgannDiegoWaw | d Of |

Review5 8 3 ; Deven R. Desai and Gerard N. Magliocoa, of PThéemgs;
(2014)102The Georgetown Laweview1690, 1711.

Lpatent application 05/165042 ‘metdodenmedinam dnduagpar aduw s
No. 4,575,330 claiming invention of the stereolithography process &ifaehust 1984)

2BBC, “HP |l ooks to 30 mreirftoirmpnmar k gt29t lOchober 2014) <ww
29817650 > accessed 6 February 2015.

13H. Lipson and M. Kurmarfabricated: The New World of 3D Printing (Wiley 2013) 6573.

14 Desai and Magliocca (n 10596.
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of voxelization could resolve the problem (also referred to as 3Dawarersion):> For the
products which can be printdadbwever, 3D technology offers limitless customisation options
at low cost. The essential toolrfthe job is a CAD file, which enables precise physical
replication with no loss in qualitff. As such, it is more accurate to categorise 3D printing as a
manufacturing rather than a printing procE'sehe key to any analysis then hinges on the CAD
file, but what is it?

What Is a CAD File?

As mentioned above, a CAD file is an essential component of the 3D printing process. The file
may be downloaded from a sharing webd8ite created by an individual using a computer
programme. An easy way to obtain a CAI2 fis to create it by scanning an existing object
using a 3D scannéf. Computer software then converts the seatfile into a CAD file. This,

in turn, will be adapted into a format that the 3D printer will recagtfiAt this stage, quality

control is eerything. By adding an optical scannertothe3Dprjater i nt el | i gent ‘
system’ all ows the 3D printer to monitor the
needed!l f this outlined 3D technoliongitcolldbees up

widely adopted by the public.

In order to investigate the implications of 3D printing for trade mark law, and since a
trade mark infringement claim is based‘tme use in the course of tradd a sign in relation
to goods or servicethe next section investigates the questiorueé.

THBUOSE OFRMADMARK |I N RELAAZBONPROWREGDUCT

In order to establish whether the use of a trade mark in relation to a 3D printed product is a
‘“use’ that af f e tiafiedt, the functiores sf the thade mane navrobkiata |

the treatment given by the Court of Justice
5(2) of the Trade MakDirective 2008/95.

The Evolution of Trade Mark Use Doctrine

In considering whether a trade mark use falls foul of Article 6{khe TMD, the court will

assess, among other questions, whetherube of an identical mark in relation to identical

goods adversely affects t he -bfassreat’ i oanpsp r mfa cthh

protects the origin function in order to prevent confusion as to the source of§totise not

too-distant past the Court of Justice often took the view that, for there to be an infringement,

t he defendant mssgistered maek'to idertifg thedrade origimonthe’goods

to which it is attached. The mark, #®n other
This interpretation (use in a trade mar k

perception of the meanilgf t he def endant’'s wuse of the mar

origin or for other purposes? BMW AG v Deenik,?* for examplethe BMW trade mark was

used by Deenik in the course of his business (unauthorisedasae he sold and repaired

seconchand BMW vehicl es. The Couruse obtlie BMW signi ce r |

15 A voxel (the physical equivalent of a pixel) is the smallest distingbighpart of a 3D image; Lipson akdrman(no 11)

16.

Di nusha Mendi s, Davide Secchi and Phil Reeves, ‘A Legal al
ofBDPr i nt i ng’' K(ngledul)ProgetyeOffitd.

17 Lipson andKurman(n 13)83.

18 See for example www.thingiverse.com/

s, Buckl ey, ‘MakerBot's Digitiiszer 3Wi ISIlc a®m i(@Audgiso20é3)h e Xvta s We
<www.engalget.com/2013/8/2014/makerbatitizer-will -go-on-salenextweek>accessed 16 February 2015.
20 Geomag i c , ‘3D Scanner: A Gu i<dvew.rapidfornd.dm/Ekcanmersieacces3ed € Febraatyo g vy’

2015 Lipson andKurman(n 13)97.

2! Lipson andKurman(n 13)277-78.

22 Lionel Bently and Brad Shermamtellectual Property Law (4" edn, OUP 2014) 996.
23 C-63/97 Bayerische Motorenwerke AG v Deenik [1999] ECI05.

24 ibid.
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constituted use of the BMW mark within the meaning of Article 5(b{#)eTMD. However,

the Court of Justice went on to say that such use could not be prevented underZAtticles

of the TMD?® unless the use created an impression of a commercial connection between the
defendant and the maokvner?® As time passeh owever , the Court of Ju
of the concept ofusé has shifted.

Most scholars and courts credirsenal v Reed?’ with ushering in theso-called
functionsoriented approachlhe Court of Justice has stressed that the exclusive right under
Article 5(1)(a)of theTMD must be reservefdrc ases i n whi c hofthasigh hi r d
affects or is liabléo affect the functions of ata d e imartidular the origin one?® In this
regard, the fact that osumers perceived the use dafade mark as badge of support or loyalty
(not a sign of origin) was irrelevafit The Court of Justice ruled in this case ttia use of the
Arsenalt r ade mar k on ‘“unofficial goods sol d by
impression that there is a material link in the course of trade between the goods concerned and
the trade markp r o p r 3 lteMasothus liable to jeopardise the essential function of the trade
mark3! This seems to indicate that the qualdgvertising or communication functions of a
trade mark could also be protected under Article 5(Di{#)e TMD.

Later, inAdam Opel AG v Autec,3?the Court of Justice stressed that a trade mark owner
can object only to a third party’s wuse whi
Acknowl edging that the relevant public did
that the products came froAdam Opel, the Court of Justice pointedt that the use of the
Opel logo in this instance did not harm the essential function of the Opel mark and thus did not
infringe Article 5(1)(a)of theTMD. 33

In light of the above,its not <c¢l ear whether the ‘“trade
requirement undekrticle 5(1)(a). It seems théte use of a sign as a trade mark is not essential
so long as that use affects or is I|iable to

Marks with a Reputationan dDeathbyaThousand Cut s 6

Under Article 5(2) of the TMDtrade mark law also recogas the value of a trade mark which
might be independent or separate from that of the goods for which it is regiétéresark

with a reputation enjoys ditional protection beyond that available to other mavkstill,
Article 5(2) is not intended to prevent any use of a reputable mark. To fall foul of Article 5(2)
it must be shown that the use of the junior mark is edbrmentalto the distinctive chracter

of the senior mark (blurringf or the repute of the senior matkor takesunfair advantagef

25 Bayerische (n 23 64.

26ihid 38.

27 Case G206/01Arsenal Football Club Plc v Matthew Reed [2003] European Trade Mark Report 19.

2jpid51. The Court of Justice's approach to protect the trade
5(1) and (2)of the TMDhas stirred a great deal of criticism. See Max Planstitute for IP and Competition Lav@tudy on

the Overall Functioning of the European Trade Mark System (2011), para2.184, 2. 179, 2. 208, 2. 229; Commission,

‘Proposal for a Directive of the Eur opeasoftheaMemiieaStedesnt and
Rel ating to Trade Marks’ COM (2013) 162 final, 6 . Howevel
communication functions under Article 5(1) is necessarily a bad idea. Posner calls for the protectioma r ktytsacta b i | i

as an origin guarantee against blurring. Doing sosjis said

Ty, Inc v Perryman 306 F. 3d 509 (7th Cir. 2002).

29 Arsenal (n 27)61.

%0jbid 56.

3Libid 60.

82 C-48/05Adam Opel AG v Autec AG [2007] ECR 41017, para 24.

33ibid.

34 Case €252/07Intel Corp Inc v CPM United Kingdom Ltd [2009] European Trade Mark Report 13, para 63.

35 Article 5(2) TMD.

36 Intel (n 34) 29.

8Case G408/01 AdidasSalomon AG v Fitnessworld Trading Ltd [20(]S.R. 21, Opinion of AG Jacobs, para 38.

© 2015 The Author | IJLILS 2015 © 2015 FLE Learning
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the distinctive character or repute of the earlier e use must also be without due cause.
The use of a sign as a trade mark does not seematoeoglirement under Article 5(2).

When establishing detriment to the distinctive character of the eadi& the concern
relates taunauthorised use of the mark on similar or dissimilar goods which may undermine
the selling power of the senior mark. lintel v CPM,* the Court of Justice concluded that
reputationbased infringement requires that the use of the later mark causes the consumer to
establisha | ibnekt'ween the two marks. The requiremer
t he ‘ meroe noanldl’i nhgast been found to be enough
with a reputation and an allegedly infringing activity.

The Court of Justice ilntel v CPM* made it clear, however, that detriment or unfair
advantage must also be proved overamale the mere existence of a link. The Court of Justice
added that any detriment to the distinctive
change in the economic behaviafithe average consumer of the goods or services for which
the earlier mrk was registered consequent on the use of the later mark, or a serious likelihood
t hat such a c¢ han §&inceprdof of astoat damagd isinotfreguiredy pee’
emptive action can be taken where there is a serious risk of injury being catise future to
avoid a ‘"death by a thousand cuts’ . After al
(damage) actually to occur. That wsaioudrisk t he p
that such an injury will occur in futar®3.

The second form of injury is detriment to the repute of the earlier mark. The Court of
Justice held thatetriment is caused when the earlier mark is used in such a way that the trade
mar k’s power of attractioamiise fedumcethe Thics
or services offered by the third party possess a characteristic or a quality which is liable to have
a negative impact dnUnderithe unfamadgaetage defericd) a tradea r k ’
mark owner is entitled to premt others from using the mark when to do so would take unfair
advantage of the earlier mdfkparticularly when such use induces consumers to buy the
allegedly infringing products.

3D PRI NTI NG CAONDMEITR{H AL SCIANERIONGEMENT

It must be stressed that tradearks are not protected in the context of -bosiness
transactions®® As such, the trade mark owner may not oppose practices that do not have an
adverse effect on the functions of trade mathkspractice, the interpretatioof use in the
‘course of trade’ is rarely contested. Howev
the line between private and commercial use could be bluFfequestion must be raised
thereforewhat amounts to the use of 3D productthie course of trade for the purpose of the

lawont r ade mar ks? I n this regard, the Court of
of trade’ relates pur el y *torowhdnhthe useiginteantedtoc e o f
resul t aidmot gas$ na ‘Private matter’

Determining what is an economic activity is not, however, always straightforward. For
exampledeliveries made without charge are sometimes made in the context of a commercial

38 ibid 37.

39 ntel (n 34) 63.

40 ibid

4L Intel (n 34) 38.

42 ibid 77.

43 Intel (n 34) 38.

44 Case &487/07 L'Oréal SA v Bellure NV [2009] ECR5IL85, para 40.

45 ibid 49.

46 Case €324/09L'Oréal SA and others v eBay International AG [2012] Bus. L.R. 1369, para 79.
47 Arsenal (n 27)40.

48 C-17/06Celine Sarl v Celine SA Case [2007] European Trade Mark Report 80, para 17.
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activity with a view to future economic advagéa namely acquiring new outléfdn addition,
account must be taken of telume and frequency of salgsA oneoff sale will not be
considered to occur in the context of a commercial actiVity. In the 3D
context, establishing the parameters of iagte activity is likely to be problematic since the
number of consumers who might seek to print 3D printable products for personal consumption
or otherwise could easily reach a staggering number. Instead of a few individuals selling a few
hundred itemshie likely scenario will be a few hundred thousand individual sellers each selling

a few counterfeit items.

The question then iwhat options are open to a trade mark right holder wlzere
individual vendor wishes to sell 3D printgdods. Could the trade mark right holder sue the
seller, the creator of the CAD file, or both? To answer these questions, the following two
scenarios will be investigated: first, the use of the mark in relation to 3D printed products under
Article 5(1)(a)and5(2) of theTMD and; second, the use of the mark in relation to CAD files.

USEFA3D PRI NTED PROBEBCARUDI CLBOF5 [THMDA)

Trade mark protection under Article 5(1)()the TMD is absolutejn this case, confusion is
assumed? After all, it is difficult to envisage cases where the use of an identical mark in
relation to identical goods would not adversely affect the aldimction of the mark3 The
term ‘absolute’ however does not meamedt hat t
in respect of all parties and in all circumstantes.

On these facts where the relevant public does not perceive the use of the sign identical
to the mark appearing on the 3D product marketed by unauthorised party as an indication that
those produs come from the owner of the trade mark or from economically linked
undertakings, the court would have to conclude that the use at issue does not affect the original
function of the mark. So, under
BMW, infringement rest ss paraeption lofethe aneamingaaf the c on s
def endant makiuralation toth8 pnoduct: would a consumelew it as a badge
of origin or for other purposes? However, accordingrsenal, the fact that consumer might
perceive the 3D branded prodsict as replicas, for instase’e, i S
of the sign in relation to th8D product affects, or is liable to affect, the origin, quality,
advertising or communicatn functions of the trade marRut simply, the use of the signas
trade mark is not essential. This flexible
reading ofa trade mark use seems to suggest that under the functi@msed approach, the
use of a sign in relation to 3D printed goods that are identical to those for which the trade mark
is registereds likely to be considered an infringeméntiowever, it should be noted that the
final resul t wil.l ultimately rest on whet hert
realm of 3D printing this clause is likely to be tested very thoroughly.

Assuming the use (sale) falls foul of Article 5(j the TMD and passes the volume
threshold established by the Court of Justicé'®réal v eBay, the sale of the 3D printed

49 Case ©96/09 PAnheuser-Busch, Inc v Budéjovicky Budvar [2011] European Trade Mark Report 31,30462.

50 'Oréal (n 46) 55. The claims inthiscasenvol ved the prevention of ‘use’ in rele
states, goods including sample or tester products, goods without original packaging and in two of the transactides counter
items bearing the claimants’ trade mar ks

511'Oréal SA (n 46) para 5Opinion of Advocate General Jaaskijeln Kean v. McGivan [1982] FSR 119, 120 per Ackner
LJ (the Court of Appeal denied the claimant (a small nortibased political party) usiness status because his commercial
activities were limited to the hiring of halls for meetingt was gassing off casg

52Recital 11 of TMD

53 Bently and Sherman (n 29y8.

54 Adam Opel (n 32 24.

55The use of the mark in suelm accurate andetaled 3D copy of the real product is unlikely toibeaccordance with honest
commercial or industrial practic€ase G228/03Gillette Co, Gillette Finland Co OY v LA-Laboratories Ltd OY [2005]
European Trade Mark Repd@7, para 45.

© 2015 The Author | IJLILS 2015 © 2015 FLE Learning
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objects would be considered an infringement under trade mark law, but who is &?blam
principle, the seller of 3D printed counterfeit products is likely to be liable for the infringement.

USEFOAD PRI NTED RIRMDEWRCTARTI CQFE T5HED)

It is clear that the use of a reputable mark in relation to 3D printed goods couldehtane c
repercussions for the quality, communication and advertising functions of that mark. In
principle, the owner of a trade mark with a reputation has the right to prevent the use of the
mark in relation to any good or service that takes unfair advamtia@r is detrimental to, the
distinctive character or the repute of the trade mark. Acknowledging thjgHacCourt of

Justice jurisprudence seems to enable the owners of marks with a reputstagnaliow but

steady erosion of their distinctivess by individual usef$.Accordingto JacobL.J. t he har m
or prospect of har mbefoegdief darebe obtaimdd. Aa such, itweuld g i b |
seem that for dilution to occur there must be an economic behavioural change that adversely
affecs t he earlier mark and which ultimately in
to purchase goods or services sold under the earlierfiarkny event, it is for national courts

to determine whether the use at issue constitutes use without due cause which takes unfair
advantage of, or is detrimental to, the distinctive character or the repute of the registered trade
mark. In theow,

trade mark law therefore seems well placed to tackli8@ry goods concerns. Unauthorised

3D printed products are counterfeit and there is no reason to believe that they should be treated
any differently under Article 5(2).

WHEN DOES A OADRGIELA TRADE MARK?

Unlike the use of a trade mark in relation to 3D printed products, the use of a CAD file raises
a few truly novel legal challenges, particularly where the CAD file was distributed (sold) and
then used by others to print branded goodthif was the case, and assuming that the trade
mark infringement claims would cover both the CAD file and the 3D products, would the use
of the trade mark in connection with the CAD file be considered a trade magemuse?

Would such a use fall foul dArticle 5(1) or (2)of the TMD? To answer these questions, it
must first be determined whether a CAD fileaigood ora service Given space constras)
however, we will not address this question in detail. In principle, Section 61(1) of the UK Sale
ofGoods Act 1979 (SGA) defines goods as bei ni
acti on aX Typically, computer softwarés not usually classified as a goodless

the digital product is supplied on some physical medittha product is cusmised to a

customer’s needs, it will % mStoAlbandv Cpmpltess c | as s
Limited, ®2 the Court of AppealEngland and Walesyled that when the softwaredsntained
on a ‘machine readabl e medium, such as paper

bubbtkeeh,this falls within the definition of
London v IBM,%3the High Cour{England and Walesiiso nade it clear that if a customer buys
a music CD or i f the CD contai roetthsi hotthear e, [
case where the software is licen§&@AD files are likely therefore to be treated as either

56 Intel (n 34)para J.

57ibid

58 Intel (n 34) 77-38; L'Oréal (n 44) 40-49.

59 Sale of Goods Act 1979 s.61(1) and the Supply of Goods and Services Act 1982 s.18

60 Fern Computer Consultancy Ltd v Intergraph Cadworx & Analysis Solutions Inc [2014] Bus. L.R. 1397Chancery
Division), paras 162, 63, 66, 68 and 70.

6lRobert Bradgate, ‘ConsumdrORi0OghtUK iDe psB ingowvatom hnd Bkillw4d Batss n e
62 St Albans City and DC v International Computers Ltd [1996] EWCA Civ 1296 (England and Wal€surt of Appeal (Civil
Division).

63 London Borough of Southwark v IBM UK Ltd [2011] EWHC 549 (TCC),96 (b). (England and Wales High Court
(Technology and Construction Court)
64ibid 77.
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goods or services dependinglomw the software is obtained. When examined under the trade
mark lens, however, the legal characterisation of CAD software raises a humber of further
guestions. If trade mark
proprietors are to be able to prevent the use or distribution of thdusnmarelation to CAD

files under Article 5(1)f the TMD, the following, usually straightforwaraonditions merit
detailed discussion: (i) use in the course of tradegggjn relation to goods or services which

are identical or similato those covead by the trade markand(iii) use thaaffects or is liable

to affect the essential function of the trade nfarkwhen the creator of a CAD file, which
includes a sign corresponding to a trade mark, offers the file fohsal®es so as a commercial
activity. Satisfying condition (i) therefore is not onerdwese Would such use however be in
relation to identical or similar goods or services within the terms of (ii)? As noted under Article
5(1) of the TMD, the use must be in relation to goods or s&withat are identical or similar

to those covered by the trade m&tA CAD file comprises computer code enabling the virtual
on-screen representation of a physical prodtdtjs not itself a copy of that product. While

CAD software has many usé&froma consumer ' s perspective the
object: enabling the product to be printétat is why the CAD softwarghould not be equated

with, and is not identical or similar to, the goods or services covered by the trade mark.
Establishing that the creator of the CAD file sought to mislead users as to the origin of the file,
leading them to believe that the file angted from the proprietor of the trade mark or from an
economically connectedndertaking would therefore be quite challenging. Unlike use in
relation to 3D printed goods, the use of the mark in relation to the CAD file is thus unlikely to
affect or beihble to affect the essential function of the trade mark. It would not appear to be a
use in relation to identical or similar goods or services for the purpose of Article 5(1). In fact,
it is doubtful whether the CAD filger se is capable of conveying sgéc information,
particularly about the source of goods or services within the meaning of Article 5(1) of the
TMD.

A further issue arises in relation to the protection of trade marks with a reputation under
Article 5(2) of theTMD. Whether infringememccurs will here depend on whether the sign is
used in relation to the CAD file in a way that is detrimental to, or takes unfair advantage of,
the trade markThe way consumers perceive the use of the mark with a reputation in relation
to the CAD file is mt, in itself, an obstacléo the protection conferred by Article5(2p long
as the relevant public establishes a link between the use of the sign in the CAD file and the
mark5® Article
5(3) of the TMD provides a norexhaustive list of the tyeof use that may be prevented
including the use of the sign on business papers and on adveftisifauld, for instance,
advertising fora CAD file, making reference ta mark, be considered a use that causes
detriment to or takes unfair advantage of the mark? This would seem a possibility in that the
mark is usedhereto promote sales of software designed to facilitate the production of multiple,
comparatively cheap cogef the trade marked goods.

Given the limitations and uncertainties highlighted above, and since the use of a mark
in a CAD file may potentially contribute to infringements by third parties arising from trade in
the printed goods, euld it be possibléo sue the creator of the CAD file fopntributory
infringement?There is, however, no express provision in 4D which addresses the

65 Article 5(1) of TMD.

66 Arsenal (n 27)56.

67 ‘Speak CAD Like a Pro13 CAD File Acronyms Explained ( 3 Ma r ewhw.a@tdcdd36p.con/blog/iGad
acronymsexplained/~accessed 16 February 2015.

68 ibid

69 Case G408/01AdidasSalomon AG, Adidas Benelux BV v Fitnessworld Trading [2004] European Trade Mark Report
10, para39.

70 Article 5(3)(d) of TMD.
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guestion of “cont r i tbistatber ynlikelyi timat suchnagcenceptnof and
infringement will be accepted.

Free Is Expensive: CAD Files and the Limitations of Trade Mark Law

A final possible scenario must be examined: one in which a freely distributed CAD file, which
does not include a trade mark, is hhentasvée’
act still could wreak commercial havécThe harm will be done to the trade mark even with

the acknowledgement that no reasonable consumer is likely to mistakenly believe that the
creator of the CAD file is in fact related to the proprietorhef hrand. In light of

the above, is it possible to regulgévate activities which in a substantial way interfere with

or obstruct the exer ci s e€?InoMckard i Eilburny theddS mar k
Supreme Court pointed out that wheat grdenpersonal use could be federally regulated
because it removed a customer from the inter
power is not confined in its exercise to the regulation of commerce among the states. It extends

to those activitesinr ast at e whi ch s o &8Bdirepdncipldthete shoudt at e
be no reason for not regulating private activities thgdede the exercise of the trade mark
owner’'s rights, but how? Such actetherpatentes ar
law (assuming the file is patented) or copyright tathan trade mark law. Even under
copyrightlaw, the impact on the use of the CAD file varies depending on how the file was
created in the first plac.It remains to be seen how courts widlal with such possibilities.

CONCLUSI ON

The discussion above suggests that there are significant limitations to the protection trade mark
law can offer rights owners in the developing field of 3D printing. The requirement that the
sign be ucslwrds € i mf tthrea e’ for an i nfringement
here in that 3D printing may be on a substantial scale and at the same time primarily for private
purposes. For this reason trade mark holders may well wish to pursue the providAi3 o

files. But CAD files do not directly replicate the physical products protected by the mark, and
protection may, at most, be available in relation to marks with a reputation. Considering the
impact CAD files could have on the functions of such mahesy should be treated as goods

or services for the purposes of trade mark law. Even so, trade mark protection will remain
limited to cases where CAD files are distributed in the course of trade. In other cases where,
for example, CAD files are not sold,i$ hard to imagine any possible involvement for trade
mark law.

71 Concerning the difficulty of establishing contributory liability under trade mark lanC<286/08, G237/08 and €38/08
Google France, Google Inc. v Louis Vuitton Malletier [2010] European Trade Mark Rep@®, Opinion d AG Poiaresparas
48,54, 83, 113 and 117.

72 In one incident, Defence Distributed posted a 3D gun blueprint on itshatlwas downloaded over 1000timesbefore

it was t ak e-RrinkkdGums,Are NawrOe Pirat® Bay Hdownload, Despite State Department Efforts To Stamp
Them @OuMay 2013) <http://www.huffingtonpost.com/2013/05/10/gainspiratebay_n_3253207.htn# accessed 6

February 2015.
73 Wickard v. Filburn 317 U.S. 111 (1942), 317 U. S. 124
7Liand others (n 78-1 1 ; D Mendi s, *‘ CdTherNext Géaeraton: THe Copgrighd Implidations relating to

3DPrinting and GunterAi ded De s i g (2014)EGLa®, JnRovatian and Technology 265
75 Scanned, drawn or otherwise.
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SHAREHOLDER PRANMBCYTHE | NTEREBHBS OF

COMPANY: HOW ECONKWMUGHT CANNBHEE RTIRREAD
TO LAW

EGLE L AURAANDYPAUIUS MILIAUSKAS?

ABSTRACT:

Economic reasoning has becomeistrinsic to company lawthat it is getting harder to
distinguish between legal and economical approadchethis field Furthermore, in the
scholarship of company laut has become customary to combine comparative method and
economic analysis of law. Ithis context, the contractual theory of corporations currently
dominates economic analysis of corporate law. However, economic thought is not always
clearly reflected in legal norms. A good example from corporate law field is the position of
shareholders.

This article will therefore: (i) review the main arguments of contractual and agency
theories of the corporation which support the shareholder primacy principndlijse how
this principle can be reflected in positive company law; and (iii) reviewhat extent the
shareholder primacy principle is reflected by a legal concept of the interests of the company.
Keywords: Company law, law and economics, interests of the company, shareholder primacy

| NTRODUCTI ON

In the scholarship of company law it hasbme traditional to combine comparative method
and the economic analysis of I&®ome US scholars even imply that economics of corporate
law is a synonynfior corporate law jurisprudence itsélfn this contextthe contractual theory

of corporatios currently dominateshe economic analysis of corporate law. This theory
explains the contractual origin of corporas@mdtheenabling nature of corporate law norms.

In addition,the theoryincorporates economic agency theory and explains the superiority of
sharehol der s’ i nt ee whytc@anpanynlaw cmormsp (otthea dtaadard a w,
contract)® providg or should providerules which primarily ensur¢he interests of the
shareholders. According to some authting,adoption ofthe shareholder primacmodel is
increasingly taken for granted imfer alia, transition economies.

However, economic thought is not always clearly reflected in legal norms. A good
example fromthe field of corporate law is the role of shareholders. In most continental
European jurisdictionsshareholders are vieweathly as members oé particular comparty
while directors have fiduciary duties teards the companyand sohave no direct legal
obligations towards shareholders. Economic theorists, on the other hand, claim that
shareholders should be considered as princiald directors (or managersy their agents.
Thus, manageraould seem to haveirectfiduciary dutiestowardsthe shareholders. Sueh
dichotomy in thought creates ambiguities and it is difficult to determine the line where
economic arguments end atine legal position starts.

1 Eglé Lauraitytt L Lis. pMcticing attorney at law, amdPhD candidate at Vilnius University, Faculty of Law, Lithuania,
egle.lauraityte @tf.vu.lt

2 Paulius Miliauskas is practicing attorney at law ancssistant professor at Vilnius University, Faculty of | aithuania,
paulius.miliauskas@tf.vu.lt

3 S. GrundmannEuropean company law: organizatj finance and capital markg® edn, Intersenti2012) 41.

4B. Mcdonell and C Hill; Introduction: The evolution of the economic analysis of corporate ra@. Mcdonell and C. Hill

(ed9 Research Handbook on the Economics of Corporate Law (Edward Elgar Publishing Limited 2012) 1.

5F. H. Easterbrook and D. R. Fischihe Economic Structure of Corporate Law (Harvard University Press 199134

6S.Deakin, Tkemi ng transformati on @floumd af CoepbratGavernancesaad Inteenatior@?2 0 0 5 )
Review11.
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Therefore, this article is aimed at shedding some light into such dichotomy by analysing
the concept of thimterests of the comparfy

A CONTRACTARI GANCAPPB COMPANY LAW

The idea that contracts and companies (firms) are related was expressed in the transaction cost
theory when Coase argued that ldegnm contracts are likely to create relationships thaldcou

be termed s ‘firm’.®2 A similar idea was also expressed by Williamserho stated that
transaction <cost theory ‘poses the problem
c ont r &8Howevergthe .origin of contractarianism is usually attributed tchiah and

Demset?? and to Jensen and Mecklihy.

According to Alchian and Demsetz, ' firm
with a ‘centralized contr act u'dThis zanteaket in a
contractual agent is not a firm bbetresidual claimant (shareholder) and is intended to monitor
the inputs and outputs of other members of the team in order to prevent them from shirking.
Following this line of thought, Jensen and Meckling formulatedefinition of a‘firm’ asa
nexus ofcontractst* Thus, a corporation is nothing more than a multitude of complex
relationships i.e. contractsbetween the legal fiction (the firm)he owners othe labour,
material and capital inputand the consumers of outpdtn this sense théehaviow' of the
firm resembleghe behaviour of a market, that is, the outcome of a complex equilibrium
process® Furthermore,a firm is an artificial creation andhe emphasis should be on the
conflicting objectives of corporate constituentlus,the idea of thénterests of the company
from the econ qseeéenstobsalmos a mepningldss congdpowever, this
is not the case when one examines positive company law and related legal discdbese on
interests of the compart.

While rejecting the concept dhe interests of the company, contractarian theory
embraces the shareholder primacy principle, which substitutessequated tdheinterests of
the company. However, if a corporation is nothing more than economic corabkaitsng
among various constituencies, whpescompany law establish (to a different degiee
differentjurisdictions) or should establishrules which primarily ensure the intereststioé
shareholdersThe @ntractual theory ofhe corporation provideseveral arguments whpe
shareholder primacy principle anhe respective model of the corporation in certain
jurisdictions is and should hedominant. One of the main normative groufamshis model is
explained using agency theory, while other maigueents refer tointer alia, the special

7 For the purposes of this articlheterms’ t interests of the compahgnd‘ t pusose of the compahwill be used as

synonyms.

8R.H.Coase, e Nature of t hEonémice392. (1937) 4(16)

9 0. Williamson,The Economic Institutions of Capitalism: Firms, Markets, Relational Contracting (The Free Press 1985) 20.

10 A A. Alchian and H. Demsetz, Pr oduct i on, I nE oo ma mi NOICY @ 1 by TheaAmaican ( 197 2)
Economic Review77.

1S Learmount, Theori zing corpor dtzeatd owerl nardde:r nrmew veersgar( 2003) 14
Economics 159M.C. Jensen and W.H. Meckling, T h e o r ¥irmoManageria Behavior, Agency Costs and Ownership

St r uct ur(é)Jourhal d Findncial Economi&O5.

12 Alchian and Demsetz (n 1GB3.

Bibid 778.

14 Jensen and Meckling (n 13})1.

%ibid 310.

16 ibid 311.

17 Easterbrook and Fischel (i £2.

18 For exampleA. Keay," Ascertaining the corporate objective: An entit

71(5) The Modern Law Revie\g63
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status of shareholders (residual claimangs)d incomplete contractsas well asoffering
broader efficiency and welfare argumetfits.

At the core of agency theory there are different and conflicting relationsgavacious
corporate constituent8 It should be noted that the tefoontract in this context does not have
the meaning attributed to it by law. Agency theory states that there are two main actors at any
given time (although they can be treated diffesed#8pending on the situation): the principal
and the agent. The principal in this relashipis the stronger partgince hehas the authority
and power to appoint and direct the agent. The agent, on the other hand, performs all the tasks
with the authority delegated to him in the best interests of the prin€igal.important factor
in this theory is the assumption that both the principal and the agent are rational utility
maximisers?? Consequentlysuch reasoningads to conclusion that the agemght favour
his own agenda and not the interests of the principal.

Because the agent is considered toabetility maximiser, agency theorists have
assumed that the relationships between the principal and the agent are problematic because of
their humamatureas clearly shown by Jensen and Meckffignder such presumptions, the
agent is likely to neglect the interests of the principal in order to pursue his own agenda.

Due tothe nature of the agent to prefer his own interests over the interests of the
principal conflicts of interest arise. These conflicts of interestaasecondary, undesirable
outcome of the agency relations that create thzafled agency cosfé If agency costs are low
enough, the principal will engage in monitoring the agentwaitiddirect him to act in the
interests of the principal. However, if the agency costs are high, the principal is likely to choose
not to control the agent and instdadllow the agent to act as he sees it fit.

Due tothese agency theorgssumptions- that shareholders atbe principals and
managers ardeagents otheshareholders coupled with the fact that, duetteeopportunistic
behaviour of agentshe principals might incur agency costs, it is concluded that managers
should act mainly for thimterests of shareholdet$This leads tahereasoning that managers
should have duties towards sharehold&mhis, in turn, should be reflected ithelegal regime,
which should provide rules that limit agency costs to the maximum extent ppasitgéould
aligntheinterests of managers witheinterests of shareholders. Thus, it could be argued that
shareholder primacy modkds at the heart of agency theory. Furthermore, economic agency
theory can be used as a normative ground for legal intéoweintorder to protedheinterests
of theshareholders.

SHAREHOLDER PRNBMAE®DSI TI VE LAW

It is challenging to establish in simple terms howthlie®retical shareholder primacy principle
is reflected in positive company law. First of all, the conoéghareholder primacy can mean
different things for different authors. For example, it can mean:

19 For an overview of arguments for and against shareholder primacy (includingHeopnoperty rights thery of the

corporation, etc,)see:A. Keay,” Shar ehol der Primacy 1 wni \Co?% p®h@uled LiE3: SCrawni 4
European Company and Financial Law Review.369

20 Jensen and Meckling (n 12)8.

21 A practical and illustrative example ¢ime principalagent relations is given by Posner. 3&ePosner, Age nc isinMo d e

Law and Economics’ (2000) University of Chicago Law School
<http://ssrcom/abstract=2048%2accessed 15 December 2015

22 Jensen and Meckling (n 13D8.

2M.C. Jensen and W.H. Meckling,The Nat ur e 7¢jJouvhal ofApplietl Godpdrate Finance 4.

“Agency costs in agency t he o nitringexmgendiuses by the mrncipad, (2athe vandng o f : C(
expenditures by t he SeqdmeénandMackliing, (hB8DB.r esi dual l oss’ .

25 A, Shleifer and R.W. Vishny, Sur vey of Cor por a{(2eTheGownal offrinamdgss.’ (1997) 52

26 Although from legal point of view, there are arguments against agency bateeagers and shareholders. See. Keay (n

19).
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1. the model of the corporation reflected in the positive law of certain jurisdictions (for

examplethe USA?" or other AngleSaxon jurisdictiong?®

the standardshareholdeorientated normative model of the corporattén;

one of the corporate governance thedfig¢bor example, which claims that the main

control of the corporation is vestedshareholders as a class and the fiduciary duty of the

management bodiés to maximse the wealth of the shareholdetsor which claimsthat

the purpose of the companytige maximisation of shareholder weajtf?

4. part of the contractual theory of the corporation, which explains why company law mainly
ensuresand should ensuras apriority, the interests of the shareholdeis-a-vis other
stakeholders?

5. the cultural norms and other pract@side fromcompany lawas described by Deakifi

w N

Moreover, contractarian scholars usually do not extensively discuss which specific
legal norms reflecthe shareholder primacy model of the corporafidome authors stress
the regulation of the fiduciary dutieshile others uséhepurpose of the company as a criveri
reflectingthelegal shareholder primacy modél.

Perhaps one of moskplicit shareholder modebf the corporation is provided by H.
Hansmann and R. Kraakm3hin thesea ut hor s’ opinion, i f the ju
not establish caletermination rules for employeesr any other participation in corporate
governace for other stakeholders, one of the main legal indicators of shareholder primacy
model vis-a-vis other stakeholderéin the normal course of businé$scould be the legal
concept otheinterests of the company. Of courtiee single criteron of the interests of the
company does not show the real power of shareholdexpanticular corporate governance
system, which also depends on such factors as concentration of ownership, corporate
governance structuranddivision of legal powers/competences beén general shareholder
meeting and other corporate bodies. Neverthelessratcro level, the legal concept thie
interests of the company,theaut hor s’® view, indicates a norm
in a particular jurisdiction and serves ag@ading principle forthe interpretation of various
legal norms, for example, fiduciary duties, inquiry proceedirggsthe validity of the
transactions contradicting the purpose of the company. Thus, the meaningtbemtetests
of the company coultdave not onlytheoretical but also practical implications.

The interests of the company can be formulated by legislakpressis verbis and can
be further explained through the fiduciary duties of the management bodies (for example, by

2"K.Hopt," Comparative Corporate Governance: The St Amedcanof t he /
Journal ofComparative Lav29.

28], Boatright; Sh ar eMoallederof Cor p oimRaW.&olbGenl)Emreyclopedia af Business Ethics and Society

(SAGE Publications Inc. 2008003.

29H. Hansmann and R. KraakmanThe End of Hi st or y 8%GeorgetGwnrLpvoJoumddd. L a w'’ (2001
30 Mcdonell and Hill (n 4)7; S. BainbridgeThe new corporate governance in theory and practice (Oxford University Press

2008) 8.

31 ibid 8-10.

$2Keay (n 19); Keay (n 18)

33 Easterbrook and Fischel () 57.

34 See Deakin (n 6)

35 For exampleEasterbrookandFischel only broadly discuss shareholder primacy as normative and positive principle reflected

in US company law. See: Easterbrauid Fischel (np37.

36 Bainbridge (n 308-10; Keay (n 19)

3" Hansmann and Kraakman (n 29)

381n thecase of insolvency it is common thheinterests of the creditors and their protection become dominant, and thus they

are securedlis-a-vis shareholder interests by company law or bankruptcy law norms respectively. Sseour, G. Hertig

ad H. Keamsdctons with Creditoran R. Kraakman and others (§¢d$he Anatomy of Corporate Law: A Comparative

and Functional Approac2" edh, Oxford University Pres2009) 115151.
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identifying persons to whom such fiduciary duties are owedhroughother legal norm&’
Furthermore, the purpose of the company can be interpreted as either a specific purpose
applicable only to a particular legal form (company) formulated by legislature or coats
specific objects, aims and goals established in the articles of association or other internal
documents of the company (for examglee provision of IT servicesor the protection of
investors). The analysis provided in the next part of thislaisdased on the concepttbé
interests of the company formulated by the legislature and cafustse emerging economy
Lithuania.

THE CASE OF AI THUANI

The meaning of the purpose of the company in Lithuanian company law can be revealed
through systematic analysis of various legal sources, especially statutory acts and case law.
The Lithuanian Civil Code distinguishes between public and private legalestifi
The purpose of the private legal entity (the purpose of the company, which is considered a
private legal person under Lithuanian fajis to meeprivate interesté? Linguistic analysis
of the purpose of the private company can be interpretetity— it can be taken ameaning
any privatepurpose and not necessaiityerests othe shareholders of a particular company.
Nevertheless, systematic analysis of law and intentions of the legifauggest that the term
“privat e I ndfeestoaslmiterslder valaa maksagion, which is achieved through
profit-seeking. According to the commentary of the Civil Code, private interests should
primarily be understood ashareholdeprofit.** Thus, even though the Civil Code does not
specificaly refer to shareholder value maxsation, this maximisatiorseems to be the intent
of the Civil Code. This conclusion is also partially supported by the provisions of the Law on
Companies stipulating that management bodies must act for the benefihefd@mpany and
(i) its shareholder® In addition, according to the Civil Code, fiduciary duties as a general
rule are owned to the company, but management bodies are also obliged to act reasonably and
fairly towards the members of other bodies of tlenpany!® Guidance regarding listed
companies is also given by the Corporate Governance Cuadiech is applicable based t¢ime
‘“comply or explain principle’. According t
objective of a company should be to operattah@common interests of all the shareholders by
optimising shareholder valuaver time®®
Most extensivelythe concepbf the interests of the company is being discussed by
courts in cases related tioe fiduciary duties of management bodies, inquiry proceedings of

39 Under Lithuanian lawthepurpose of the company (and otheeichangeable ternssichastheinterests of the company,

or benefits for the company) are used in several articles of the Lithuanian Civil Code (for example, 2.39 (Name of the legal
person), 2.47 (Articles of association of the legal persons), 2.81 (Baofdibs legal person), 2.114 (Recognition of legal
person as being illegally established), 2.115 (Mandatory sale of shares), 2.122 (Transfer of voting rights), 2.83 @hvalidity
ultra vires transactions), 2.87 (Duties of the members of the legal petsmtiss), 2.124 (Inquiry proceedings) and of the Law
on Companies, for example, Article 19(8)).

40 Civil Code 2000, Article 2.34 (1).

41 Law on Companies 2000, Article 2(2).

42 Civil Code 2000, Article 2.34 (3).

“Thelkgi sl atur e’ s i ntmemay oftee Cibila<Csde,dvhiah was twiiitten tacaogreat extent by the scholars
who drafted the Civil Code.

“y . Mi k&l eBast kus, VKesetdiskad ietievas Respublikos Sivilinio kodekso komentaras. Antroji
knyga. Asmenys (Justitia2002)97-99, 119.

45 Law on Companies 2000, Article 19(8).

46 Civil Code 2000, Article 2.87.

47 Lithuanian Securities Exchange Commission and NASDAQ OMX Vilnius stock exch@ing&orporate Governance

Code for the Companies Listed on NASDAQ OMX Vilnius stock exchange, 2010. Available online at:
<http://www.nasdagomxbaltic.com/files/vilnidsisesaktai/The%20Corporate%20Governance%20Code%20for%20the%20
Companies%20Listed%200n%20NASDAQ%200MX%20Vilniusxpdrinciple 1.

“8ibid 6. The role of other stakeholders and their interests seems to be limited to respecting their rights and inkdisistsl esta
in law (ibid, principle 9.
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the company and the validity of the transactions entered against the purposes of the company.
Some of the mdssignificant cases are analysed below.

Analysis of case law regarding fiduciary duties mainly reveals that the interests of
shareholders (in the ordinary course of businessheinterests of creditors (in case of
insolvency of the company) are taketoiaccount when explaining the content of the interests
of the company. In a case dealing with the duty of loyalty of members of the management body,
the Supreme Court ruled that if management bodies strive to satisfy the interests of only one
particular iareholderthis might be considered a violation tbfe duty of loyalty owned to the
company®® Thus, intheaut hor s’ view, the Supreme Court i
actingin the interests of the company should mean agtirige interests ofhie shareholders
in corpore (theshareholders as a class) andindheinterests of one shareholder (despite the
fact that sucta shareholder might béhe majority owner ofthe shares). The Supreme Court
analysedhe profit maximisation rule as a requireant applicable to the company. The court
stated that unprofitable transactions executed by management bodies of the company might
reduce the value of the shares, and thight violatethe pecuniary rights of shareholdefs.

Howeverthec o u positios and interpretation tieinterests of the company is based
on the status of the company. The more financial distress the company faces, tlleemore
interests of other corporate constituents are discusseddnthe t * s The aterestsb n g .
the creditors are considered especially whetompany faces insolvency proceedings.
several cases where the interests of creditors were at gtakeupreme Court indicated that
management bodies have to act for the interests of the congrahtha these interesido not
always coincide with the interests of sharehold&fBhis also means that members of the
management bodies do not have any fiduciary duties to the creditors of the company in the
ordinary course of businggsduring whichthe mainduty of the management bodies is to
satisfytheinterests of the shareholdéfddowever, inthe evenbf insolvencythe interests of
thecreditors prevait?

The nterests of the company are also reflected in cases dealingulrighvires
transactions, wWir e courts analyse smaudlnter mpradi'tprsel
causing harm’ . Luitrd \eres trahSadtidnsi agertrangactioris anténdéd by
the management bodies of the company which contradict the purpose and agaipany
stipulated in the articles of associatidn.

There are various explanations of the interests of the company provided by courts in
this context. HowevetheL i t huani an Supr e me ha€changedversimeov er al
to aless strict intermtation ofthe profit-seeking purpose of the company. For example, some
time ago the Supreme Court noted that the company is apeefing legal entity which has
the purposeof receiing themaximum profit possiblé® Thus, a duty to maxirsé — and not
just to receive- profit, or not to cause harmvas introduced by the Court. In another similar
case the Supreme Court also established that even though-peeking as a purpose of the

Y AB , Klaipédos Smelté“ v UAB ,, Biriy kroviniy terminalas ', D. B. and R. M. [2008] No. 318-73/2008 (Supreme Court of
Lithuania).

50 bid.

S1BUAB ,,Barklita“ v G. B. and J. G. [2009] No. 3k3-528/2009 (Supreme Court of Lithnia);BUAB ,, Panevézio balsas“ v

UAB ,, Eksena “ [2009] No. 3k3-244/2009 (Supreme Court of Lithuania).

52 Panevezio spaustuvé“ v R. S., A. B., A. G. [2012] No. 3Kk3-19/2012(Supreme Court of Lithuania). K| ai pédos Smel t
v L. A. [2013] No. 3k3-290/2013(Supreme Court of Lithuania).

53 ibid.

54ibid. BUAB “LRG farmacija” v D. B., K. B., L. K., M. V. ir G. A[2013]No. 3K-3-234/2013 (Supreme Court of Lithuania).

55 Civil Code 2000, Article 1.82.

5 BAB “Statina” v UAB “Parama”’, UAB “Deklitas”, J. S., J. Z., P. R., D. R., S. R [2004] No. 3Kk3-263/2004 (Supreme

Court of Lithuania). The Court ruled that a transaction is against the interests of the company if it is concludedesith parti
closely relatd to the members of the management body without obtaining prior approval from the general meeting of
shareholdersas required under the law and articles of associgiwh for a price significantly lower than the market value.
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company is not established in the articles of associatios,nevertheless the purpose of a
private company and the foundation of its existe¥ice.

However, in several later caséise Supreme Court discussed only preéeking and
not the maximisation of profit. For example, th@urt indicated that the sale afproperty for
a price significantly lower than the market prra@s counter to the purposefsa private legal
entity, i.e.to seek profif® Likewise, excessively risky and unprofitable transactions might be
recognsed ascontradictingthe purpose of #corporatior?® Moreover, in a more recent case
the Supreme Court expanded its interpretation by explaining that the general purpose of a
private company is to satisfy private interestsdthat profit-seeking is one of the meaat
achievng this purpos ° The court pointed out that unprofitable transactions capaose be
alegitimate groundor invalidaing a particular transaction, unlei$ss obviously harmful for
a company and such harm cannot be rectified by other means (for exahmplegh the
personal liability of the managers). Howevarjght of the circumstances of the case, it seems
that the purpose of such reasoning was mainly to stress the importanciwaduheontractus
principle and to limithe possibilities of the shareholdeixs dispute unprofitable transactions
(suchaclaim is considered autima ratio remedy).

CONCLUSI ON

The legal concept aheinterests of the company is one of the main indicatotissconomic
shareholder primacy approach. The concept can be uiel ezonomic and legal thought in
order to enrich interdisciplinary research in the field of company law.
Although various approaches regarding the purpose of the company exist, mainstream
economic theories, includirtgenexus of contracts and agencydhg support arguments that
the interests of shareholders should be dominant. In this rghbasg theories correlate with
positive law in any given jurisdiction, which means that such theories are either endorsed or
rejected. Sucla correlation may evenccur without direct reference to a particular economic
theory. However, a common ground for discussion between legal and economic scholars is
required and such ground could be the concep
As legal and economic approachesd to use different jargon,theaut hor s’ opi n
the legal concept of the interests of the company is one of the main indicateweadnomic
shareholder primacy approach. Analysis of legal ruledfachse law of one of the emerging
market couatries — Lithuania — has revealed thahe interpretation of the purpose of the
company strongly supports the shareholder primacy model.

57 Akciné bendrové ,,Aksa“ v R. M., UAB ,,Azovlitas “ [2006] No. 3k3-312/2006 (Supreme Court of Lithuania). The Court
ruled that a transaction for a price significantly lower than the market uahsecounter tehe purpose of the comparniye.
to pursue profit.

58BUAB ,Artrio-2 “UXB DnB Nord |izingas, UAB ,, Leng3%26220e8jSapseme UAB
Court of Lithuania).
YUAB ,Profsagjungy autookis*“ and kt. v Lietuvo28@/2008f esi ni y

(Supreme Court of Lituania)..

60 BUAB ,, Balmeto Medis*“ v AB ,,Simega* [2011] No. 3k3-511/2011(Supreme Court of Lithuania). In this caske
bankruptcy administrator of the insolvent company UAB “Bal
as {nter alia) being against the aims and purposes of the company.
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HUMANRI GHT3 SLAMCRI Tl @GANIALY 3INSHBE | GHT
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AHMED BALTO"

ABSTRACT:

This paper explorethe Islamic approach to human rights law and the emphasis it places on
obligations, rather than titWestern focus on rightt.will make a case fdahe effectiveness of

the Islamic language of dutieendproposegshatit does natin fact, conflict with the Western
language of rights, for two main reasons. First, the proposition of placing obligations
individuals for the sake of society, although widely practicedn the West, does exist there,
and thiswill be discussed in detail. Second, the language of duties can significantly enhance
the language of rights, as long as the ultimate aim is gdhHardoothWestern and Islamic
ideologies This shared airmust includehe upholding othe basic principles of moralitguch

as freedom, equality and autonomy.

Key words: Islamic Human Rights, Western Human Rights, Rights and Duties, Basic
Morality.

| NTRODUCTI ON

Ongoing, and controversial, discussions about human rights make it important to focus on what
we really mean by the term, from both a Western and an Islamic perspective (since both of
them represent the prevailing ideologies constitutingratésnal human rights lavf)The aim

of this paper is to explain the different methods of approaching human rights, namely the rights
approach and the obligati®approach. It argues that human rights are essentially a mechanism
for applying certain pringiles in an ideology.This mechanism transforms ideas from theory

to practice, making them more effective and practicable. So, if such principles exist in theory
in both Westen and Islamic ideologiexyne canconclude that the two shasame basic
principles; the only difference is that while one prefers that such principles are upheld through
the language of rights, the other favours the language obdEtiegthermore, this papassers

that the languages of rights and duties have a similait &ffesn it comes to the application of
human rights. In other words, any right for one person should constitute a duty for another, and
a duty for someone should constitute a right for someone else. For example, tii@uirboly
proclaims the duty of aimdividual not to violate the privacy of othet3his presumes, from a
Western point of view, that there is a right to privacy which cannot be vidlatedther
example is Article 10 of the Universal Declaration of Human Rights, which stresses the right
to afair trial for individuals® it subsumes an obligation on states to establish an effective
judicial systen.

1 Teaching Assistant at King Abdulaziz University, Ph.D. candidate at Law School, Trinity College Dublin, LL.M. (Trinity
College Dublin). Emailbaltoa@tcd.ie The authomould like to sincerely thank Professor Neville Cox for his insightful
comments on the topic of the paper.

2 lbraheem Madcore,HE Islamic Way of Thinking (15tedn, Samerco Publisher 1984119.

3 Ahmed AbdulsalamArab Politics (The Tunisian Company 1985)-413.

4“0 you who have believed, do not enter houses ot her t han
i nhabitants. That is best for you; perhaps you wil/l be r emi
SEmad Kas awn addof the AdlyeQurdheiP hesent i ng Pr ovi @A) dmslorddreJowsnalof (2009

Islamic Studies 1:80.

6“ Everyone is entitled in full equality to a fairammd publ i
ofhisrigh s and obligations and of any cri minal charge against

7 Tabliah AFQutob,Human Rights in Islam-Comparative Study (Dar Al-Feqr AFArabi 1984) 9693.
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This section explores whether Islamic law endorses rights, duties or both, by
considering some religious texdsntained irthe main sourcéom which it draws-the Holy
Quran. This section also looks at the link between Islamic law and the position of God. In other
words, it clarifies how some spiritual aspects of the law can enhance the effectiveness of
Islamic human rightsalw.

The Concept of Human Rights and Duties within Islamic Law

I n I'slam, the term “right” refers to one
“right?” i n  Aag.aThis wordimplies onesperdoro @uthority over another.
However , rt lghadatvaietynof meanings in the Arabic language enithe Quran
itself® One of its direct meanings‘isa d v a msoneaethieg'which all human beings inherently
possessin the Holy Quran, it is also translategthe words truth, duty, constangystice and
the opposite of falsehoddn any event, it has to be admitted that the language of rights is very
rare in the Islamic context, as most rulings are expressed through the language of duties. That
is to say that even if thie e r rights” does exist“(And from their properties was [given] the
right of the [ needyl9,ipsestlliretatedotonGod anéthedmportaree d e p r
of following His commands and ordeSimilarly, when Professor Ali Usman describes that
the Holy Quan renders a right to justice from the versésdeed, Alah commands you to
render trustto whom they are due and when you judge between people to judge with
justice..” 1*he derives hi s right from the i ngdwheseadems| ' s o
are, Muslims believe, always righteously motivatéd

Therefore, it can be said that there is no clear definiotihne concept of rights in
Islamic texts. Instead, Islam indicates moral ruteedominantlyin the shape of dutieto be
practiced by Muslira. Therefore, andn account ofVestern influence, Islamic scholars have
startedto embrae a plethora of different factors when considering rigiisother words,
owingto the advancemade by Western civdation and the universality afie human rights
claim, Muslim scholars have started searching for rigliisin Islamic law in an attempt to
show similarities with the West[formanyarptper oac h.
West, the end of the Cold War was not just the defeat or collapsenofienist regimes, but
the supreme triumph and vindication of Western systems and values. It has become the lens
through which they viewlevelopments n ot het® regi ons.”

As a result, many Islamic scholars and jurists claim that Islamic ideology contains
human rights justas Western ideology does. For example, Mashood Baderin claims that duties
always imply rights, as is the case when the Holy Quran $@ygou who have believed, do
not enter houses other than your own houses until you ascertain welcorgecandheir
inhabitants.* Baderin argues that the right to privacy arises from the duty not to intrude on
anot her pe f3hefmctthat the Islamia ©xt includes the language of duties rather
than rightsshould not inflict a fundamental corgtibetween the West and Islam since the rule
of moral decency, whicinvolvesrespecting the privacy of individuals, should prevalil. In a

8 Soubhi Saeedslam and Human Rights (Dar Al-Nahdah AlArabia 1994) 3.

9 Yoosef ArBadawi,Ibn-Taimia’s Sharia Purposes (15t edn, Dar AiNafaes 2000) 91.

0The Holy Qurarb 1 :. 1 9

11 ibid 4:58.

AL Manzo Usman, ‘“Soci al Human Right s in I slamd48and t he
Compar ati ve 3@)tOlDA internatichd Jo@rnaif Sustainable Development 39.-40.

B Bilhari Kausikan Asia s Different Standard (92 Foreign Policy 1993) 24.

14The Holy Qurar2 4 ;. 2 7

Mashood Baderi n, ‘'Modern Musl im States bet ween | sl ami ¢ L
Universty of Nottingham 2001) 55%7.
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mi |l ar vein, I bin Nujaym def i ne swhieSHalabi ght ”
f i nes benefitaanfottable te Bhatia’

Similarly, Mohammad Kamali argues that the definition of rights under Islamic law
should recogrse four elementdfirst, thatit is something (an act/benefit/interest) established
by Shariasecondthatthere must be decisive permission t@r, at the very least, no explicit
prohibition of the right concernedhird, the legally responsible person to whom the right
applies should be bound by a duty to respect that, igiatfourth, the rightbearer may be an
individual, or individuals or God!’ Therefore, it is observed that the prescriptions in Islamic
law which may take the form of prohibition, command or sanction can be seen thtthegh
(independent reasoning of Muslim scholaas)either rights conferred to lims or duties
imposed on them. This should not be a problem so long as the moral rule is ultimately
respected?®

Importantly, me of the reasons why Islamic law tends to pay attention to duties more

thanto rights in expressing its rulings and judgmeimgolvesthe nature of the relationship
between God and the individual in Islathe ideaof duties seems to be more specific and
accurate than the language of right other words, since uslim individuals are obliged to
obey God, the orders should varhed in a decisive wakholdingthe individuals accountable
if the orders are not performed. As Mohammad Kamaliatjuéds per son having a
be told specifically, not in general terms, what he/she may or may not do. But a right to life
andpropet, st atable as it is, is very gen®ral ar

S i
de

Spiritual Aspects of Islamic Human Rights Law

The theology of Sharia states that individuals must believe that God has ultimate power
since He is the creator of theowld?! Therefore, the validity of rights depends on the
individual’s submission to God’s | aw, which
necessitas the premise that individualusiims mustbehave towards one another as God
considers they shdéai Consequently, they will be rewarded by Godthey will be punished
in either temporal life or the afterlif@ Therefore, it is submitted by mostuslim scholarghat
rights in Islamic law are divided into the rights of Gaédqug Allah), the rightsof humans
(huquq al-ibad), and a combination of both. It should be noted thaidéathat God has rights
does not mean that He needs those rights for Himself, rdthithey represent a meafw
maximisingthe prosperity of human beingsFor examplesince it is believed that God is the
creator of the earth, the most important rifgittHim is to be worshiped by every mslim 24
This right guarantees freedom and liberty for individuals since whikynot be subjected to
anyone on earth except G&dMoreover, some scholars, such a$Shaibi, take the
propositionfurther,rar gui ng t hat God’'s rights can pl ay
humans, if one considers that everyone must atisyteachings. For example, God orders
people to judge witfustice?® a rule thatif followed, serves individuals well, while at the same
time illustrating compliancevithGo d’ ss. or der

16 ibid 41-43.

"Mohammad H. Kamali, ‘Fundament al Hagq(gritgshto)f itnh el sllnadmivci d uaan’:
The American Journal of Islamic Social Sciences 340;-344.

8 jbid 357-358.

19 MohammadOthman, Rights, Obligations and International Relations in Islam (Dar Eqra 1982).77

20 Kamali (n 17) 364.

2 Tamier Arief,Governing by God’s Order (Dar Al-Aglage 1982) 6667.

2paul Kurtz, “On Human Value86 (2006) Science and Spirits
23 Saeedn8) 84-87.

24 The Holy Quran 51:56.

25 Baderin (n15) 4851.

26 The Holy Quran 4:58.
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In this respect, ARarafi argues that there is no ruling in Sharia that is entirely
i ndependent of G o ds and dutiegyanet dsrived §amnHis ecomandtitls. r i g h
However, the factors adopted in determining whether a ruling represents a right of God, a right
of an individuajJ or a combination of the two, are subject to intetation and thus vary among
different Islamicschools of lawf® In any event, in essence, the Holy Quran asserts basic
principles of moral decency which atelivered and implemented lrydividualsthrough both
the language aights and the language of dutid#is leads one to conclude that ideatythe
Islamic context, the role 6faw” e n f o shoudd lmesbsdetefollowing the lawshould be
a fundamental priority for everyonén other wordsp e o p | e’ s Groeals pshould wf o r
enablethem to exercise setfontrol and seltensorship in ggying Sharia.
In addition, the duties or rights are sourced in God, as the Holy Quran affifhese
are the limits of Allah, so do not transgress them. And whoever transgresses the limits of Allah
—it is those who are the wrongdoé&f8 Therefore, they are holy, and actsalg them isalso
holy. In Islam, it is believed that God knows about the secret thoughts of each individual, as
the Holy Quran affirms:And if you speak aloud then indeed, He knows the secret and what
is [even] moe hiddeni:3° This beliefinvalidates the neddr formal control to implement duties
or rights. By connecting them to thalmof God, they areamply implemented something
which no formal control could achieve. Ths an important difference between theot
ideologies-r i ght s subject t o Goahexrcisableraganstthelam a | | a

THE EMERGENCETERMHAUEAN RI GANBHE RELATI VE
VALUE iDBT&l NHE WESTERN DOMAI N

“ Kman rights — a relatively modern term is definedascettain inalienable rights which are
conferredsolely on the basis of humanity. These rights represent core truths about being human
and dictate the essence of many other basic righty as freedom and equality. In 1948, the

UN Charter included the termrfthe first time®! The Universal Declaration of Human Rights
(UDHR) is heavily involved in determining human rights. It was declared at the end of the
Second World War as a response to the atrocities and conflicts of tiéAastenry Steiner

affrms,te  UDHR “has retained its place of honor
human rights document has so caught the historical moment, achieved the same moral and
rhetorical force, or exerted as 3uch influen

As previotsly touched upon, thiermulation of the language of rights was undertaken,
for the most part, by a number of Western states, all of whom were members of the UN in
1945.In other wordsmany states and communities, especially Islamic ones, did not pateicip
in constructing the language of rights for reasons such as colonfalidthough other states
took part in the UN and participated in enacting subsequent human rights declarations at a later
time, they did san the context of aalready establishegstem of rights based on philosophical
assumptions made in their absence. It is argued that this situation has put pressure on the new
members in the UN, who face the choice of either approving what has been agreed before them,
or refusing the agreed framerk and facing opposition from the majority of the wotld\s a

27 Baderin (n 15) 5651.
28 Kamali (n 17) 354355.
29The Holy Quran 1:229.

30jhid 20:7.

31Henry J. Steiner and Philip Alstoimternational Human Rights in Contexts: Law, Politics, Morals (Oxford University Press

2000) 137.

32 Bertrand RusselHistory of Western Philosophy (The Committee of Publishing and Translation 1967488

¥Henry Steiner, ‘ Secur i nGentuiywoitie wWniversaDetlasationdinhBee yFa mds’'t (HIad ¥8) Ha
Magazine 45.

34 Abdullah Ahmed AN a ' i m, ‘Human Rights -PolthecMusComdWbirbds &ondi 8¢

(1990) 3 Harvard Human Rights Journal 13;11A
35Russell (n32) 5763.
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consequence, the concept of universal hungirigj which emerged ithe West, has prevailed
in international domain.

Although the West prioriges the individual over society, it is importda realse how
some “r i ght ¢anhdthenrefere whiehsduties ae inteoducadd on what basis those
restrictions are justified. By referring to the International Bill of Human Rights, it can be
concluded that absolute rights are extremele, rand, thereforethere is an increased
possibility of imposing dutiedMoreover, these articles assert that the proposition of imposing
duties on individuals and placing limitations on rights is a convetti@ithe West is familiar
with,*® and that doing so does not jeopagdihe protection of individuals

However, since the main f dvwounainpgoietssaoulds t he
be considered beforany dutiesthat may affect rightgre imposedthe importance of the
fundametal interes$ of individuals andhow this process will have to be applied through
appealing to rational justifications, since even leading proponents of individualism argue that
rights should be restricted by laws that recegnihe security and integritpf other
individuals®” Nonetheless, angutys houl d al so consider the indi
such dutiesnay vary according to theasic needs of the individu¥l The only exception that
permits the violation of chfreeloms viothie the fleedanhs’ s f r
of others, or pose harm to théfiThis is because the prosperity of individuals is prigedi
over everything else; if there is a possibility of harm, either physical or emotional, the
protection of ttyoetweighs @verything alse|eves peseanal prefaréhce.

A COMPARI SWHS ODERN AND [IHUMAMI RI GHTS L AW

This section concerns the proposition that human rights or duties are solely mechanisms for
applying the basic rules of morality. Such rules ateoaated by both the West and Islam.
However, when each ideology intends to apply such rules, the West uses the language of rights
while Islam uses the language of duties. This difference in implementatibe result of
cultural and historical factorklltimately, it is arguel that this does not present a conflict at the

level of principle between the two ideologies.

Basic Morality as a Basis for Human Rights

It must be noted that the classifications of the acts, whether they represent aauitypare

not a primary goal in themselves, ratti@tthey express certain ideas within an ideology. For
this reasonwe should focus omleas which refer to morality itself, rather than the mechanism
through which morality is applied. To put it differently,the case of inheritance, we can say
that x has the right to inherit ¢haty has an obligation to give x his share of inheritance, as
long as thesame endh both scenarios served, thais, x receiveshis inheritance. Therefore,
when we sayhatIslamic law calls for human rights, we mean that they are concluded from
Islamic law which primarily calls for the same subject but time shape of duties. As

Mohammad Kamal i confirms “ .. the rsenadamity, e X i

law is undeniable; it is merely the form in which concepts are communicated, a certain view

on the same reality, ré&ther than a denial of
As Louis Henkin contends, human rights *“r

anddecency.*? For example, the moral law forbidding murder is interpreted as a right to life.
In this example, the right to life is conferred solely to protect a moral rule which is the
preservation of i fe. As Davi d Suckamoev asserl

36 Frederic Megret, Researchakidbook on the Theory and History of International Law (Edward Elgar 20142@65
37 Anwar RaslaanPublic Rights and Obligations in Variable World (Dar Al-Nahdah AlArabia 1993) 123.

38 Fathy AkDreney,The Right and the Extent of Power to Restrain it (3 edn, AFRisalah Organization 1983) 49

39 Ali Mohammad,The Political Western Thinking (Dar Al-Maarefah AlJameah 1981) 337.

40 Al-Dreney (n38) 2930.

4L Kamali (n17) 342.

42 Louis Henkin,The Age of Rights (Columbia University Press 1990) 2.

VOLUME 1ISSUE 1 ISBN: 978-1-911185-10-9 (Online)  ISSN: 2397-6942 (Online) www.flepublications.com



International Journal of Law and Interdisciplinary Legal Studies| 25

constitute a means only, not an end, which raises the question of whether there are better means
availabl e f or®induech cade i thereaddgoabis sten .ag the law of morality
then the means to this goal can be applied diftgréry each ideologythey can, for example,

use either human rights or human duties. lan T. Ramsey cortfiatis “is also important to
recognize that certain human interests are so fundamental and so general that they must be
universally acknowledgednisome form and to some degree in any conceivable moral
community .

This demonstrates the proposition that there is a universal minimum standard of
morality which represents the nature of individuals as social entities and responds to the
fundamental needve have in order to live wittoneanother® These needs are essential for
maintaining social cohesion and harmpifiyhey are not fulfilled social lifewould be almost
impossible and life generallyould become impaireff In other words, the basics wiorality,
which are associated with fundament al human
humility and chastity, which are optional subjects and are based only on pictures of human

nature, which men are free to adopt or not as they chdose

The Languages of Rights and DutiesAn Analogy
Thedominant languaghatcommunicatsthe rulings of Sharia to individuals is the language
of duties. This means that individuals are held accountable to perform certain obligations
towards others in order to aelie the essence of Islamic moral decefidyowever, due to
Westerrinfluence Muslimshavestartedo adopt théanguage of rightas well*® For example,
Muslim scholars such as Mashood Baderin interpret the duty to God not to interfere with
anyonetyg pexpraessed in the Holy verse “do no
unt il you ascer t aopnivaoy.eldrestite ngat’of)privacgderavesfrom g h t
duty owed to God

Indeed, it is argued that the Holy Qursees nareatdifference between conferring
rightsonindividuals on the one hand, and imposing duties on individuals for the benefit of the
community on the other, since they will both, ultimately, amount to the same Thieig is a
correlative relationship betweeights and duties, since a conferred right cannot be effective
unless there is a duty on others to respect that right. In other words, if there is no obligation on
others to respect a certain right, then this right will become a mere interest withl teliega’
For example, the Holy @an expressly prohibits murd&rThis provision may be seen either
as an obligation not to kill individuals, or as a right to life for individuaisany event, the
Holy Quran aims to preserve the lives of humans. Inralasi vein, the Holy Quran orders
individuals not to trade unless in a lawful way and with mutual consent. This can be seen either
as respedor the right of owing a propertpr as an obligation not to steal or control properties
without the consent oheir owners’?

All this supports the notion that tleed is more important than the meansaddition,
almost all rights have corresponding duties in respect to individaradsthey may be looked

uponas two readings of the same reality. As Bennand®etep oi nt out , right

43 David Stams, The Myth of Universal Human Rights: Its Origins, History, and Explanation, Along With a More Humane
Way (Paradigm Publishers 2013)-65.

44lan T. RamseyChristian Ethics and Contemporary Philosophy (SCM-Canterbury Press Ltd 1966) 291.

45 Basil Mitchell, Morality: Religious and Secular (Clarendon Press 1980)-&5.

46 Joel FeinbergMoral Concepts (Oxford University Press 1969) 6@8.

47 Mitchell (n 45) 55.

48 Othman (n 19) 74.

4% ibid 71-72.

50 Al-Badawi (n 9) 3638.

S whoever kil l s aorforocoriuptian fdbne]snghe fardit is a&s if sechadlslain mankind entirely. And
whoeversavesonei t i s as if he had saved mankind entirely.” (5:32)

52 Kasawnah (n 5) 226.
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different names for the same normative relation, according to the point of view from which it

i s r e §&or dxandple,’if one has a right agproperty, this presumes an obligation to
refrain from entering it on whoevdrappens to be in a position to enter that propérty.
Therefore, Joel Feinberg confirms that “it

something to another, the ™ atter has a right

CONCLUSI ON

It is clear, then, thatvestern ad Islamic human rightdiscoursesharemany common terms
butthat they havelifferent nuances and implicatiodany Western human righidentify —
whether consciously or netwith 1400yearold Islamic principles and valuet.is important
to reiterde thatthe term“human rights is a productspecifically of modern Western
civili sation, but thatMuslims have been influenced by the West, and kabsequentlgtarted
to use andnterpretlslamic law through the language of righd® — though noexclusively.
Ultimately, when we considéiVestern human rights and Islamic human rights, the
differences result from differemtterpretations and practices. In other words, the differences
emerge when explaining the meaning of terms such as morality and dignity, on account of
different cultural and historical factors. An exampiat illustrateghe fundamentalunity of
Westernand Islamic views is that both doctrines empdsashe importance of freedom of
expression. However, ¢hprinciple is consideredn the context ofcertain cultural and
ideological parameters in each doctrine, since there is arguably no universal definitien
principle. As a result, Islam dictates that these principles respect the rights of the community
andserveSharia aims, while the Westquiresthat hes e pri nci pl es serve
in society. So the same principle exists in bothoes but with different implications®

53 Stanley | Benn and Richard S Pet&agial Principles and the Democratic State (Allen & Unwin 1969) 89.

54 Joel Feinberg, Rights, Justice, and the Bounds of Liberty: Essays in Social Philosophy (Princeton University Press 1980)
134-135.

55ibid 130.

Eli zabeth Mayer, ‘“Universal vE€ubtueréslamia Bumah Right a:

Michigan Journal ofnternational Law 307, 36:811.
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ABSTRACT

In any jurisdictionnationalsecurity legislation is not developed or enacted in a vacuum and,
as such, interdisciplinary analysafsthis legislation ioth necesay and useful. This paper
establishes hat t he UK, Can ad a -teaarisim pblioymakingkhasrbgens c o u
influenced by their domestic legal and political structures and cultwresh includes, for
instance, theirespective legal systems; the relative stabilitshefrgovernmenrdl and political
institutions;their respectivanechanisms for parliamentary stny and oversight; antheir
individual experiences with terroms. It analygs contemporary developments in these
countries, such as terrorist attacks on the Canadian Parliament and the Occupy Central
movement in Hong Kong, in order to discuss the hurigris implications of the legislation

that has been (or will be) enacted in the aftermath of these events. It concludes that terrorism
can be best dealt with through existing criminal law, rather than national security legislation
that is often hastily eacted, lacking in oversight, and overly politicized.

Key Words: National Security, International Terrorism, Human Rights and Civil Liberties,
Contemporary Global Security

| NTRODUCTI ON

In any jurisdiction, national security legislation is not developeghacted in a vacuum and,

as such, interdisciplinargnalyses of this legislation th necessary and useful. This paper
establishes hat t he UK, Can ad a -teaarisim pblioymakingkhasrbgens ¢ o u
influenced by their domestic legal and pa#ti structures and cultureshich includes, for
instance, theirespective legal systems; the relative stabilitshefrgovernmenrdl and political
institutions;their respectivanechanisms for parliamentary scrutiny and oversight;then
individual expeiiences with terrorism. It analgs contemporary developments in these
countries, such as terrorist attacks on the Canadian Parliament and the Occupy Central protests
in Hong Kong, in order to discuss the human rights implications of the legislatidraghbeen

(or could be) enacted in the aftermath of these events. In particular, it focuses on new anti
terrorism specific legislation in Canada and the United Kingdom and the lack of such
legislation in Hong Kong, where the criminal law is the primargenof criminalizing offences
pertaining to national security. It concludes that terrorism aad should bedealt with

through existing criminal law, rather than national security legislation that is often hastily
enacted, lacking in oversight, and oyepbliticized. This national security legislation is often
politically motivated and carries human rights implications that may take decades to be
rectified through the courts. It is further noted that these human rights implications are
exacerbated in Cana, where no specific parliamentary mechanism for oversight and review

of national security policies exists. Recommendatton®ctifying this problem are suggested

in the paper’s conclusi on.

CONTEMPORARY NATIBOGMARI TY ANRI GHMBNI SSUES | N
CANBA

On October 2%, 2014, Canada suffered the most significant domestic terrorist attack in its
history when Michael Zeha8ibeau shot and killed an unarmed soldier stationed at a War
Memorial. He was subsequently killed after having entered the Canaatiaant®nt buildings

1Dr. Daniel Alati, M.A., L.L.M., D.Phil (Oxon.), Podboctoral Fellow, City University of Hong Kong
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in Ottawa, where heads of each of Canada’ s
were holding their usual caucus meetiAdhe events took place only days after another man

who had apparently taken to radical Islam, MartoulRau, drove his car into two Canadian
forces personnél. The attacks prompted immediate political condemnation and the
introduction of two new pieces of legislation, including Bi#@* on October 2% and, more
recently, Bill G517 despite the fact it Canada already has tAati-Terrorism Act and

several criminal law provisions aimed at combating terrorism. While Bdt@ad been in the

works before the October 23 attacks, BHBC can be seen as a direct response to those attacks
and has attraetl a significant amount of attention and concern from civil liberties groups,
parliamentarians and academicghis sectim will detail and analysthe content of these new

pieces of legislatin, noting that the civil right(stoncerns they arouse are pararly
exacerbated because of a significant shortc:
lack of mechanisms for parliamentary oversight and accountability of cetenterism
legislation and practices. Moreover, it will note a disturbingdréhat is common to both
Canada and the UK, that is, legislative responses in the aftermath of terrorist attacks despite
several existing anterrorism mechanisms and numerous provisions pertaining to terrorism
under the normal criminal law. This will @re particularly useful for comparative purposes
when focus turns to Hong Kong, a jurisdiction that has resisted pressures to enact specific anti
terrorism legislation.

In an official press release on the day Bil4€ was tabled, the Conservative
governma@t r eminded Canadians that the threat o
abroad and at home” and specifically mention
in Iraq and t he L e vérhetBil whi® hds purrently saed taroughCa n a d &
the House of Commons and has had its first reading in the Senate, will make a number of
amendments to the&SIS Act®’ i ncl udi ng: a) confirming CSI
investigations outside of Canada; b) providing protections for the idesftiCSIS human
sources from disclosure; c) providing protection for the identity of CSIS employees who may
engage in covert activities in the future; and d) giving the Federal Court authority to issue
warrants for CSIS to investigate threats to natioealisty outside of CanaddWhile the Bill
will undoubtedly pass into law given the current Conservative government majority in the
House of Commons, several academics and Parliamentarians have raised concerns pertaining
to the Bill’'s political plYRemapsthe nwost dignificanma n r
concern with the Bill is that it would exte
despite the fact that the Canadian courts have consistently ruled that this protection is best

* Dr. Daniel Alati, M.A., L.L.M., D.Phil (Oxon.), PdsDoctoral Fellow, City University of Hong Kong.

2l an Macl-eedyrotiAsami bill built ar ouQ@tdwa&itizen428 Jaauark20t5hat sti || r
SAl'l an Woods, ‘Canadian sol di er s TorontoStard20 ®ctober 2014phossi bl e Quebe
4 Protection of Canada from Terrorists Act4g.

5 Anti-terrorism Act, 2015, &1: Tabled for first reading on 30 January, 2015.

6 Anti-terrorism Act, S.C. 2001, c. 41.

“John Bar ber, ‘tebrartegistaton grompte iwv ialn t li i Bhe Guardiap B0 Jareiary 2615).

8Government of Canada, ‘*The Government obbobrCahadActht¢(dPduOet
<http://news.gc.ca/web/article

en.do?mthd=tp&crtr.page=1&nid=897129&crtr.tp1D=1¢a=1.54539176.2078202319.1410971487 accessed 15

December 2015.

9 Canadian Security Intelligence Service Act, R.S.C., 1985;23.C

10 For more information on the Bill see legisla&iv summary and other materials, see:
<http://www.parl.gc.ca/Legisinfo/BiDetails.aspx?Language=E&Mode=1&Bill=C44&Padl1 &Ses=2&billld=6729100&V

iew=8> accessed 16 December 2015.

Kent Roach, ‘The problems with th4 ne0LS8) S6humanCrsiomir tal
451; Mr. Randall Garrison (NDPfagued i n regards to the blanket protection
acknowledges that this could be a problem when it comes to using CSIS information as the basis for criminal charges. Our
criminal justice system, quite rightly, does notkdavourably on anonymous testimony or evidence whose validity cannot be

chall enged in court”. House of Commons Debates (18 Novembe:!
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extended on a cadm-case basi® Chdlenging material gleaned from these sources in
criminal proceedings while maintaining due process rights would prove difficult and, as will
be discussed further below, providing CSIS with further powers is additionally problematic
because Canada lacks anganingful mechanisms for parliamentary review and oversight of
counterterrorism activities.

Bill C-51 is perhaps the more problematic of the two pieces of legislation, given its
omnibus naturé® Upon unveiling the new package of measures, Prime MinBtephen
Harper reiterated that, “The world is a dang
| ast October’ s at tJeaeskrRicheliru, @hataaisvret inamure toShe i n t
t hr eat o #TheRillpromoses ssnomiber of new meaasiincluding: a) the enactment
of a Security of Canada Information Sharing Act, which will allow Canadian government
institutions to disclose a wide range of information to agencies such as CSIS or the RCMP; b)
the enactment of a Secure Air Travel Achigh will establish a ministerial procedure for the
listing of terrorist suspects; ¢) amendments to the Criminal Code which witistage

“recognizance” measures instituted after 9/
clause; d) amendments teetbriminal code providing for offences of advocating or promoting
the commi ssion of terrorism offences “in gen

additional powers within and outside Canada; and f) amendments to the Immigration and
Refugee Prection Act that would further allow Ministers to claim ndisclosure of security

sensitive informatiof®> The human rights implications of the bill have immediately raised
concerns® The most problematic aspect of the Bill pertains to its exceptionathyeva
definition of “threats to the security of C:
legitimate and peaceful political protest. The aforementioned recognizance measures, which
would allow for detention on suspicion, were a product of thel 20@ti-Terrorism Act that

were never used prior to their expiry in 2007. The changes to the Immigration and Refugee
Protection Act, would further complicate an
security certificate proceeding$The potentl human rights implications of these proposed
changes, along with those that would give additional powers to CSIS, are again further

exacerbated by the fact that Canada’s pol i t]
parliamentary review and owght of counteterrorism activities.
Understanding Canada’s | ack of parliament

counterterrorism activities requires some historical context. In the aftermath of 9/11 and the
enactment of the 2001 Arfierrorism Act several reports mandated by that act led to
Parliament proposing a specific National Security Committee of Parliamentarians though Bill
C-8118 Unfortunately, on November 802005, Parliament was dissolved and Bi8C died

on the Order Paper beforedoening legislation. Future reiterations of the Bill died as a result

12R. v. Hape [2007] 2 SCR 292; Canadian Security Intelligence Service Act (Re) (F.C.) [2008] 4 FCR 320.
B3 The Bl will enact two new pieces of legislation, the Security of Canada Information Sharing Act and the Secure Air Travel
Act, and will amend the Criminal Code, the CSIS Act, the Immigration and Refugee and Protection Act and several other acts.

14 Governmento f Canada, ‘PM-TAnnounhsms MAasur es t o Protect Cana
<http://news.gc.ca/web/artickn.do?nid=927199 accessed 15 December 2015.
15 For more information on the Billl see legisl&iv summary and other materials, :see

<http://www.parl.gc.ca/LegisInfo/BillDetails.aspx?Language=E&Mode=1&Bill=C51&P4tIk Ses=2&billld=6842344&V
iew=8> accessed 16 December 2015

BElizabeth May, | eader of the Green Party, queritrdats “l s Ste
to score political points before the ATeextr oerliescm iAocnt? "mussete :b e
(Green Party Website, 2 February 2015) kttps://www.greenpartyatfr/node/25166 accessed 3 February 2Q1Globe and

Mai | , ‘“Parliament must reject Harper's secret policeman bil
17 Canadian Courts have already found that security certificate proceedings under immigration law, in which the accused only
receives information through a vetted “special advocate” t

national secuty sensitive information, infringe various human rights including the right to a fair trial Cbaekaoui v.
Canada (Citizenship and Immigration) [2007] 1 SCR 350AImrei (Re) [2011] 1 FCR 163Canada v. Almalki [2011] FCA
199.

18 Bjll C-81, An Act to Estblish the National Security Committee of Parliamentarians, November 24, 2005.
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of the minority government instability that characterized Canadian politics for most of the
2000s. This was despite the fact that two separate, independent judicial inquiries into human
rights abuses by both CSIS and the RCMP strongly recommended that such a committee be
created as a matter of urgeriéyn 2009, a Standing Committee on Public Safety and National

Security argued that it was “r egrlighedttreb | e t |
i ndependent nati onal security review framew
noted that this framework was “essen®ial t

Regrettably, although two bills nearly identical to BiH8T (Bills S220 and G551) were
introduced into Parliament in 2013 and 2014, both lack the support of the Conservative
government and, subsequently, neither have made any consequential progression through the
parliamentary process.As such, contemporary developmentstie realm of Canadian
national security analyzed here clearly suggest that the Conservative government is more
interested in enacting new and sprawling legislation for political purposes (even though this
legislation may carry severe human rights implmag) than it is in addressing a fundamental
deficiency of its political structure and national security framework. This is despite the fact that
numerous provisions of existing criminal law covering terrorist offences exist and offer
procedural safeguardis prevent the inevitable human rights abuses that require parliamentary
oversight and accountability. As will now be illustrated in analysis of the United Kingdom, this
troubling reliance on measures outside of the ordinary criminal law to combat tar®nst

a phenomenon specific to Canada.

CONTEMPORARY NATSBEMNARI TY ANRI EdMANI SSUES | N
THE UNI TED KI NGDOM

The United Kingdom is crucially different from Canada in that it has had extensive experiences
of terrorism, resulting in scores ahtiterrorism legislation and a variety of mechanisms for
oversight and review of count&grrorism practices, including parliamentary committees (such

as the Joint Committee on Human Rights and the Home Affairs Committee) and a dedicated
independent reewer of terrorism legislation. Nonetheless, despite the wealth of this existing
legislation and a multitude of criminal law provisions pertaining to terrorism, the United
Kingdom is not immune to the phenomenon of enacting legislation in the aftermattifa€ h
events. The January'attacks at the Paris satirical magazine Charlie Hebdo drew immediate
global media attention and political condemnation, sparking several debates pertaining to the
rights to free speech and expressibAlthough the recentlpassed UK CounteFerrorism

and Security Act (CTSA§ was introduced before the Paris attatds was subject to a semi
fasttrack procedure that saw it progress from Report stage in the House to full Royal Assent
in just over a month. This has raised cems that proper pHegislative scrutiny of the Act

was rushed, which is particularly disconcerting given the omnibus nature of the Act and its
human rights implication® The CTSA makes provision for a number of new controversial
antiterrorism powersncluding: a) temporary exclusion orders (TEOs) through which British

19 Commission of Inquiry into the Actions of Canadian Officials in Relation to Maher AepgrRof the Events Relating to

Maher Arar (Ottawa: 2006);The Honourable Frank lacobti QC LLD, Internal Inquiry into the Actions of Canadian

Officials in Relation to Abdullah Almalki, Ahmad Abou-Elmaati and Muayyed Nureddin (Ottawa: 2008).

20 Standing Committee on Public Safety and National SecRétyiew of the Findings and Recommendations Arising from

the lacobucci and O’Connor Inquiries (Ottawa: Standing Committee on Public Safety and National Security, June 2009).

21 For information on both bills, see: http://openparliament.ca/bilg/&1220/; http://openparliament.ca/bills/1C-551/

2John 1rish and Alexandra Sage, ‘Pol i ce Réutary 7 Jatuary 2085) Fr enc hr
<http://www.reuters.com/article/2015/01/07financeshootingidUSKBNOKGO0Y120150107> accessed 7 February 2015

23 CounterTerrolism and Security Act, 2015, No. 217: The CTSA received Royal Assent on 12 February 2015.

The Act’'s first reading was in the House of Commons on 26
%Karma Nabulsi, ‘Theresa May's Pr eTheGudrdiab(# February201®;,Frarcesmi s m i n
Webber, ‘Far ewel | MaTgerar oCd rstma : a ntd hOp&e@emacrcit, e1® JBniudryl 2015)(

<https://www.opendemocracy.net/ourkingdom/franaebber/farewelinagnacartacounterterrorismandsecuritybill>
accessed 5 February 2015.
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citizens suspected of involvement in terrorisfated activity abroad can be barred from
returning to the UK; b) travel bans, through which a police or immigration officer can seize a
pe son’s passport to prevent them from | eavin
person intends to leave in connection with terrofistated activity; c) increased sanctions for
airline carriers, whereby they will be required to supply advhneassenger and crew
information and refuse boarding to anyone on a government list; and d) compulsions for
education providers to enact the government'’
voluntary, in order to counter terrorism by targeting cablextremist ideology. According to
Home Secretary Theresa May, “This I mportant
travel abroad to fight and then return, enhance our ability to monitor and control the actions of
those who pose a threatdarombat the underlying ideology that feeds, supports and sanctions
terrcd®i sm” .

As is currently the case in Canada, David Cameron knows that he and his party will
shortly be campaigning for electidhAs we have seen on many occasions since 9/11 in both
the UK and Canada, new terrorism legislation is most politically tenable in the direct aftermath
of high-profile attacks and, in particular, in election years, when few political leaders are
willing to oppose the | egi sefrosigmiltasnnthespalitical i sk b
climate that legislation with severe implications for human rights is often used as a political
tool, with disregard for its true implications and less time for consideration of these
implications, despite the fact thaxisting legislation, or the ordinary criminal law pertaining
to antiterrorism, is already on the statute books. It is worth noting that this process also
occurred in the UK after 9/11, when thAati-Terrorism, Crime and Security Act 2001,% a
sprawling, omplex and enormously problematic legislation, achieved Royal Assent within two
months of those attacks. A similar process occurred after the landmark decighor. of
Secretary of State for the Home Department,® a case in which several provisions undes t
ATCSA 2001 were found to be incompatible with human right® Prevention of Terrorism
Act 20052° enacted at least in part as a result of the decision ircthas e , “was passe
days amidst m#tch controversy”.

To be fair, the legislative responsethe aftermath of the 7 July 2005 bombings in
London, in the form of th&errorism Act 2006,%2 was much more carefully considered. It is
worth noting that the legislation came into force on March 2006, nearly nine months after
the attacks occurred.or d Car |l il e, the government’'s f or m
| egi sl ation opined that the bombings “rightl
of potential additional legislation than had been envisaged at the time of the enadtthent
Prevention of T%He seemed sncourdyedtby tRe(fa@t3hat.there was a full
public debate on the possible changes that might be made to tffeNanetheless, it has too
often been the case (both in the UK and Canada) that sesfdgted antierrorism legislation
in the aftermath of a serious attack is considered more for its political utility than it is for its
human rights implications. As afamentioned, this issue is less exacerbated in the UK, where
the JCHR and Independent Reviewer are mandated to release regular reports pertaining to
several counteterrorism provisions. Nonetheless, we have seen that it is the UK courts and

%Al exis Flynn, “Tougher An TheWad $treebJourndl @2veliruary 2085k e Ef f ect i n Ul
27 The Canadian federal election is tentatively scheduled for October 2015 and the UK election is scheduleétidbivtig, 7

2015.

28 Anti-Terrorism, Crime and Security Act 2001 c. 24.

29 A v. Secretary of State for the Home Department [2004] UKHL 56.

30 prevention of Terrorism Act 2005 c.2

SlEd Ba't etarprism odmirdl brders: liberty and security still in the batae (2009) 29 Legal Studi e
32 Terrorism Act 2006, c.11

BLord Carlile, Proposals by Her Majesty'’ (bloméOffice2085pant f or ¢
6

34ibid, para. 7.
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those accusedf derrorist offences (with inevitable additional effect on Muslim populations)
who have to bear the human rights burdens of this kind of polaking. For instance,
controversial “detention without trial” prov
reincarnated into “control orders’ by the 20
rights by the European Court of Human Righd the U.K. Supreme CouftAs a result of
the UK’ s | egal structur e, ttibnefinCompatibility athes onl y
than strike down the law. The Government has since done away with control orders and enacted
Terrorism Prevention and Investigation Measdfdsyt this process took more than a decade
from the time of their original enactmeartd some of the main concerns with the measures still
remain3®

It is within this context that concerns with the newly enacted CoUmeorism and
Security Act must be situated. It has been noted that provisions allowing the UK to stop a
ci t i zentyin® the auntry have been criticized by civil rights groups as a violation of
international law’®* Co mme nt at or s have expressed concer |
compul sion to i mplement the PREVENT stratec
universitis*° If the years since 9/11 and the above analyses of legislation passed in the
aftermath of those attacks has illuminated anything, it is that it might take decades for the
human rights implications of this legislation to fully play themselves out indbes, without
the necessary promise that either the court s
will be able to rectify them in a truly meaningful or satisfactory way. The disturbing trend of
antiterrorism legislation being hastily enacted fioth the UK and Canada) for political
purposes, despite real human rights concerns and several provisions under existing and
ordinary criminal law to combat terrorism, needs to be noted and argued against. As such, it is
not surprising to see open lettavstten by coalitions of interested parties (such as the UK
Green Party, the Islamic Human Rights Commission, Rights Watch UK, and the NUS National
Executi ve Co unQrdinarycrimimagawiremagns tdecudte to pfrotect the public
from violena; terrorist attacks have resulted from inadequately using intelligence and available
power s, not f r onm'As wilarbw belllastrated ip analgsesgértaining to
Hong Kong, reliance on the ordinary criminal law rather than specificemdrism legislation
is a viable way forward.

CONTEMPORARY NATIBOGWARI TY ANRI GHMBNI SSUES | N
HONG KONG

As was the case in the above analyses of Canada and the United Kingdom, some information
about Hong Kong’'s | egal Itaresds npcessarytin ardef to st r u
understand its national security framework. Any analysis of any kind of laws in Hong Kong

35 A v. United Kingdom, App No 3455/092009] ECHR 301.

36 Secretary of State for the Home Department v AF [2009] UKHL 28.

37Terrorism Prevention and Investigation Measures Act 2011 c. 23: although many argue that the restrictions in these measures

are less drastic than those that were present in control of@RiMs still raise the main human rights issue (an inability for

the accused to know the case against them in closed material proceedings) that was the subject of concern for the European
Court and the U.K. Supreme Court. For further commentary, see: Wiivé k e r and Al exander Hor ne, |
Prevention and I nvestigati42n Measures Act 2011’ [2012] CLR

%For a discussion of the continuing human rights implicati
TPMs and the Justiend Security Act 2013, see: Greg Martin and Rebecc
Journal of Law & Society 624, 634; John Jackson, ‘nlustice,
I p, CAL Rawif utiaei gfactl osled materi al procedures and Speci a
617.

¥Tayl or Brailey, ‘UK-teenact s | e g s Dudst i d3a nFebrugry  2015)
<http://jurist.org/paperchase/2015/02fehactsstrict-anti-terrorlegislation.php> ecessed 13 February 2015.

““Kar ma Nabulsi, ‘Theresa May' s Pr e vh Guardidni4lFébruans201®&)x t r emi sm i 1

4 Editorials and lesd eantit er s or ‘ IGa w s The m@Guardian o February 2015)
<http://lwww.theguardian.com/politics/2015/feb/05/groundiessterrorlaws-mustgo> accessed 8 February 2015.
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begins with the Basic La#, the constitutional agreement through which Hong Kong was
handed over by the United Kingdom and reunifiedhwChina, becoming a Special
Administrative Region. The Basic Law is a complex document with a complicated history, a
microcosm in and of itself of the complicated relations between Hong Kong and China, as has
been evidenced by t htralsprotestssTthesey matests warrabtdgetl py  (
discussion here because of concerning suggestions made by Chinese officials during (and after)
them pertaining to Article 23 of the Basic Law, the national security providiNearly 1.2
million people participped i n | ast year’' s protests pertai
were eventually cleared by court injunction in Decentb@&he protests were a response to an
August 3%, 2014 decision of the Standing Commi't
(NPCSC) that effectively held that candidates for the Hong Kong Chief Executive election
woul d be determined by a selection*®psithecess |
protests gained international media attention and tensions grew highernsogiew over the
possibility of a forceful response from Beijing that could possibly mirror the 1989 Tiananmen
Square massacfé.

It is against this backdrop that Article 23 of the Basic Law was contentiously drafted

and has been cautiously treated evemsc e . The Article provides:
Administrative Region shall enact laws on its own to prevent any act of treason, secession,
sedition, subversion against the Central Pe

prohibit foreign poliical organizations or bodies from conducting political activities in the
Region, and to prohibit political organizations or bodies of the Region from establishing ties
with foreign politi®%a@ilt toirmganirzatteé o rdfyhaaytr, b“oMa
ot her provision, Article 23 was widely seen
Instead, the wording of Article 23 was rephrased in more specific language to refer to offences
which, in most cases, were already covered by existing laMsam g  K%Tn date, the

Hong Kong government has not successfully enacted national security legislation to give effect

to Article 23 of the Basic Law. lIts last attempt was in 2003, when the introduction of the
National Security (Legislative Provisions)illB® sparked intense public opposition and a
500,000 person strong street protest. Understanding the past (and present) public opposition to
the Bill again requires political and cultural context. Gittings notes that Article 23 has been
“firmy wssbctheediVents at Tiananmen Square
linkage came back to haunt the Hong Kong SAR government 14 years later when intense public
opposition forced it to abandon proposed legislation that sought to implement théopsovis

of Art¥cle 237.

“2The Basic Law of the Hong Kong Special Administrative Regi
“Kenneth Lau, “Ouutrya'ge oalelr tNP Ca [Ehe gtandadd (2h Jamuaryg20be cur ity | aw’
4c1.2 million people took p dony KomgrEcorOmiccJuupngl, 19 Decetmbes 2085) p ol |

<http://www.ejinsight.com/20141229-2-million-peopletook-partin-occupy-protestspoll-shows/> accessed 30 January

2015.

45 For a comprehensive compilation of news and events pertaining to the movement, see the South China Morning

Post’'s dedicated OCM website ®dantra http://www. scmp.com/topi
46 The massacreccurred on 4 June 1989 after stuelentpopular protests had spread throughout China and, most specifically,

in Beijing. Chinese authorities declared martial law, leading to unprecedented military action and death tolls thatdthve rang
from300tothetousands (though never officially confirmed. For mor
Know About the Tiananmen Square Massa&Fime Magazine (4 June 2014) <http://time.com/2822290/tiananrsguare
massacranniversary/> accessed 29 Jary 2014.

47 Basic Law, Article 23.

48 Danny Gittings Introduction to the Hong Kong Basic Law (Hong Kong University Press 2013) 26.

492003, c127.

50 Danny Gittings Jntroduction to the Hong Kong Basic Law (Hong Kong University Press 2013) 27.
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As a result, Hong Kong has dealt with national security related offences exclusively
through its criminal law?! While some academic commentators argue that Hong Kong has a
constitutional duty to implement Article 23 others argue tha “t he pri nci pl e ¢
|l egi sl ation” needs to be the guiding princi
article> To date, the latter has obviously been preferred, and the Hong Kong government has
seen no political advantage to attemptingeantroduce the measures that were so publicly
opposed in 2003. This is in stark contrast to the process that has been observed and described
in relation to Canada and the United Kingdom. Granted, unlike both of those jurisdictions,

Hong Kong hasneveusf f er ed a terrorist attack, and t hi
on terrorism” affords in Canada and the UK d
how different the discourse pertaining to the need for sdntitterrorism legislatio is in the
jurisdictions. Even in the heat (and the aftermath) of the Occupy Central protests, when some
Chinese officials were calling for the imposition of Chinese national security law, discussion

has centred around how the criminal law of Hong Kemgjrieady sufficient to address national

security concern%! The Hong Kong experience illustrates how much previous political and
cultural history can impact upon the development of national security legislation. Moreover,
when contrasted with Canada art tUnited Kingdom, it also illustrates the weight of
significant events (such as domestic terrorist attacks) and the political advantages of being seen

to act in the aftermath of those events.

CONCLUSI ON

As this paper has illustrated, national securityid&tion is not developed or enacted in a
vacuum. Interdisciplinary analyses of this legislation are thus useful because they help to
illuminate the political, legal, historical and cultural contexts through which the legislation is
debated, enacted, ingrghented and amended. This paper has argued that the UK, Canada and
Hong Ko n g-tesorism@aliacymakimg has been influenced by their domestic legal and
political structures and cultures, including their: respective legal systems; the relativey stabil

of government and political institutions; mechanisms for parliamentary scrutiny and oversight;
and experiences with terrorism. It has used contemporary developments in these countries, such
as terrorist attacks on the Canadian Parliament and the O€amiggal movement in Hong

Kong, in order to discuss the human rights implications of the legislation that has been (or will
be) enacted in the aftermath of these events. In particular, it focused on négrrarism
specific legislation in Canada and tbeited Kingdom and the lack of such legislation in Hong
Kong, where the criminal law is the primary mode of criminalizing offences pertaining to
national security. Although it is accepted that Hong Kong has not had the same experience with
terrorism thatCanada or the UK has had, it is still argued that terrorism can and should be dealt
with through existing criminal law, rather than through national security legislation that is often
hastily enacted, lacking in oversight, and overly politicized. As aesalgECanada and the UK

have shown, this national security legislation is often politically motivated and carries human
rights implications that may take decades to be rectified through the courts. These human rights
implications are exacerbated in Canaddnere no specific parliamentary mechanism for
oversight and review of national security policies exists. It is thus recommended that, as a
matter of urgency, the Conservative government (particularly if Bidgl@nd G51 are going

51 More specifically, through provisions in the Crimes Ordinance (Cap. 200), Official Secrets Ordinances (Cap. 521) and

Societies Ordinance (Cap. 151). For more informatisen, see:

relevant tathe National Security (Legislative Provisions) Bill (February 2Qd3)Paper No. CB(2)1215/623.

2Bob Hu, ‘“The Future of Article 23’ (2012) 41 Hong Kong La\
%Benny Tai, ‘The Principle of Mini muhme LRagsdisd ataw'n 2002 )mp3:
Law Journal 579.

“Cliff Buddle, ‘Hong Kong’'s Arti cl eSo&hIhirmbldrriingRodt @0Jangaryar e al r €
2015); Stwuart Lau, ‘Calls for HongxKenyg A dte chinaNDmmisga tur i ty

Post (20 January 2015).
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to pass) needs to sump either Bill S220 or Bill G551 and give Canada the parliamentary
committee that it has sorely needed for more than a decade.
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THE TRWH URE OF THEGRTHANETTRACT
KENNETH MOULD!?

| NTRODUCTI ON

The generally accepted poi fisonemffemployneem Thiss t ha't
article ai ms t o establish t hat wh i bssessdshsgnilarat hl e
characteristics to those of the contract of employment, it would be an oversimplification to
perceive it as sucf he ultimate purpose of establishing the true nature of this type of contract

is to suggest to South African Courts, but &srts in other jurisdictions, that care should be
taken in determining the most sui tnoldéréo r e med
eventually address the questi on subngsneris,onewhet he
mustfirstd et er mi ne t he ns& gemeiishag it reldtes to boatra¢tse r m  “

The meaning ofsui generisas it relates to contracts

It is imperative to examinehat exactly is meant by the telsui generis as far as it
relates to contracts, and what the general characteristicsiafemeris contract entail (in other
words, what makes a contraeti generis?). This must be done in order to indicate that the
unique characteristics of the athl e * s arecsuficientaoaqqualify itassui generis.

According to Hawthorn and Hutchis@rthe sui generis theory for determining the
nature of aspecific contract involves rendering theaturalia® of ordinary contracts
inapplicable.If one considers that tmaturalia of a specific contract is an aid to determine the
rights and duties of parties to a contract, as well as the effects and consequences of their
contract, it is clear that thaturalia of a specific contract will determine the nature of such
contrac.® If thesui generistheorywer e t o be applied in order to
contract is in facsui generis, the naturalia of the ordinary contract of service should be
rendered inapplicable. The rights and duties of the parties to ah &hles contract di
those of the ordinary contract of employment, along with the effects and consequences of such
contract. Coopérstates that a contract should be classified by turning on the true intention of
the parties thereto, which is to béerred from thepurposeof the agreement. According to the
sui generist heor vy, this means that the athlete
ordinary contract of employment, psobablysui generis, because the purpose or object of the
athlet¢e s contract differs from t h.alsoibidafactithat or di |
the athl ete’ s ddplamirniorethaniose wayadvisctt ipornoef essi onal
contracts are subject to the rules and regulations of the govdradigs that regulate the

S

1Dr Kenneth Mould LL.B, LL.M, BA (Hons), LL.D. Lecturer, Department of Rtz Law, University of the Fregtate, South

Africa. Attorney and Conveyancer of the High CourSaofuth Africa. Email addressmouldkl@ufs.ac.za

2“ Athlete’s contract” in this comprefestional ahfete in aspartiogcodead contr ac
the club, union or franchise for which said athlete participates or plies his/her trade.

3 Walker v Crystal Palace Football Club Ltd 1910 KB 87 92; Dempster v Addington Football Club (Pty) Ltd 1967 3 SA
262265; Highlands Park Football Club Ltd v Viljoen and Another 1978 3 SA 191 (W)S&#&psProfessional Football

Club (Pty) Ltd v Igesund andmdther 2003 5 SA 73 (C) 79; A.M. Louw Sports Law in South Afri¢dé@n, Wolters Kluwer

Law & Business 2012) 210; J. Anderson, Modern Sports lavedh, Hart Publising 2010) 257; S. Gardiner and others

Sports Law (# edn, Routledge 2012) 477.

“M.Hawt horn and D. Hutchison, ‘Labour tNeplagerotrest: foaced temavale | aw’' i
and the law in South Africa (OUP 1990) 199.

5 Naturalia are the legal principles of the law of contract that will apply to such coinrtw absence afauseso that effect

in the contract itself. They refer to the terms audtically attached by law tospecific type of contract without them having

to be inserted by the parties. Se¢his instance R.H. Christi& G.B. Bradfield, The law of contract in South Africa (6" edn,
LexisNexis2011) 165; Van der Merwe and otheEsntract: General Principles (4" edn, Juta Law 2012) 283.

6Van der Merwe et al (n 5) 283.

“W.E. Cooper, The South African Law of Landlord and Tenant (Jute@&pany Ltd 1973) 43.
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sporting code in question However, it would be i mpossible
contract asui generis without having first addressed what it entails in practice.

The contentsoftheat hl et eds contract

It has beenwell-documentedhat the relationship between professional athletes and their
“employers is one of employment, and therefore subject to statutes, rules and regulations
pertaining to labour la®However it is the main object of this articte demonstrat that there

are certain characteristics that contracts between professional a#rdteéseir employers
possess that make them unique in natureuiogeneris. In order to substantiate thisshall

focuson whatthetem “ at hl et e’ s dwhannakesiicuniue (@tioer woirds,s a n
confirm the belief that it isui generis).

Le RouX hasstatedt h at “the attraction of sSSport i
Blackshawagrees with this anthas st ated t hat “the wuncertai
competition..is the very nature and ®Thisracti v

is certainly unique as far as the service in question is concérmealy be argued, then that if
the performance regulated by the contract uesgion is uniqueso too is thatcontract.

However, to truly confirm the nature of the
characteristics.
louw!* | i sts the following characteristics

(professional athletes) to the unions or governing bodies to whom athletic or sporting services
are rendered”

® The standard players’ cont r apat of thaplayer tp pedorm de f or
personal sporting services to the other party.
(i) These athletic services are rendered subject to the control and direction of such otheltipautyh

the measure of such control may differ from that found with other emplotyeemherent control
is always present and especially evident in for instance the practice of selection of players for
matches.

(iii) These agreements all provide for the absorpti ol
rendering of athletic servicesither to the exclusion or semkclusion of other employers.

(iv) The remuneration payable as a reciprocal obligation in return for services rendered contains
traditional elements found in the employment of other employees, e.g. medical aid and retirement
cortributions paid by the employer.

(v) These agreements provide for power on the part of the employer to discipline and dismiss players
for misconduct or poor work performance, which in some cases exceed the measure of control (as
found i n “ or dicordractg dverdhmautooomnynsd the employee in respect of their
physical integrity and the pursuit of outside or personal interests and activities).

(vi) The wording of the players’ contracts in all th

“wmpl oyment”, and to the parties as “employer” al
(vii) The relationship between the parties falls squarely within the legislative definition of employment,
and such players are nowhere expressly excluded from the ambit of such legislation.
The charateristics listed by Louw above create the dominant impression that the
contract between a professional athlete and
oversimplification. Whi | e t here are certain characteris

correspond with those of the employment contract, there are too many characteristics of the
former that are too unique to be perceived merely as a contract of employment.

As early as 1910, the issue of thhmhdhenat ur e
Ki ng’ s Benc WalervrgsmliPalaced-ootbadl €lub Limited.'? The contents of

8 Most notably inWalker (n 3) 92;Dempster (n 3) 265;Highlands Park (n 3)192;Santos (n 3) 79; Louw (n 3222; Arderson
(n 3) 257 and Gardiner and othéns3) 394.

°R. |l e Roux, ‘Under starter (26802)td28.Seds this legam alsolSadies,6 p ot aw had S
and labour law in the age of (rugby) professionalism: collective powe c ol | ect i viadusiribl Lasvdaymnas7. (200 7))
Bl ackshaw, ‘“Match fixing inl esmpgoe tf:ora stpogr tpsr i goovi @48n iamgd boondgic

1 ouw (n 3) 234235.
121910 KB 87.
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the contract in questioincluded the duty of the clulp pay the athlet® It also included the
athlete’s duty to play in all mat ches when
sober and in g'bThelconractawas corgludédofar m petiod of one ¥rear.
Regarding the unigueness of the contract, howeventaresting argument was made by one
Russell, counsel on behalf of the club. Cou
between an ordinary workman and a man who contracts to exhibit and employ his skill where
the employer would have no right dictate to him in the exercise of that skill, e.g., the club
would have no right to dictate to hihowhe shoul d PICawn$ebtbahi gt
insinuated that while the contract between the professional athlete and the club that employed
him was onef employment, there was something unique about the element of subordination
as explained above. The element of uniqueness was found in the fact that the employee in
guestion a professional athletp o s sessed certain skillmsotthat
possess, and therefore was not subordinate to his employer as favasithehich he played
the sport was concerned. This is possibly
services” performed by an e mpénganéaprofessiormin or d
athlete in an athlete’s contract.-afdthéeticl att er
way. The argument here is not that the services performed by an athlete are the only type of
unigue services that can be perfornedier a contract. The services performed by a pilot,
for instance, are also unique. While there are many professions that may be considered unique,
sport is the only profession in which it is essential for the professional participant to possess
uniqueathletic skills in the coden question. The issue is that the services performed by an
athlete are specific ones that require unigtideticskills in a unique exercisethat of sport.
In the case oPhiladelphia Ball Club v Lajoie,'® the Pennsylvania Supme Court simply
refer ed t o t hes e °hgoeswithoui saying thas these skills dre of such a nature
as to attract spectatorgpeople payoodmoney to see these special skills exhibitgdverso
J in Coetzee v Comitis®®e x ¢ | a i m bedfatet ohpaofessibnial soccer players is of public
i nt e? hinsng on’the fact that because of their unique athletic skills, the public shows an
extraordinary amount of interest not only 1in
thereare many professions that require unique skills as explained above, none attracts as many
spectators agrofessionasport does. Le Rodxhas stated that the attraction of sport lies in the
uncertainty of the result, and that this is the one feature ibi@glishes sport from other
forms of entertainment. The result is uncertain because of the fact that people wibrimore
less equal athletic capabilitieall of them unique compete against each other by exhibiting
their special athletic skills. Furtimaore, because sport, unlike any other business, places
extreme demands on the bodies of the participants involved, the career of a professional athlete
is extremely limited.
In Dempster v Addington Football Clubt h e a tohtltact demdnded fcom thénsdte

to do the following:

(a) Apply his mind and body diligently to the art of association football.

(b) Attend all training sessions and matches and all other functions as directed, and at the sole discretion

of the team manager, in regard to professional séCcer

Bibid.

14 ibid.

15 ibid.

1 ibid 92.

17 As in the case of Nationwide Airlines (Pty) Ltd v Roediger and Another 2008 (1) SA 293 (W).
18202 Pa. 210; A. 973; 1902.
Vibid.

202001 1 SA 1254.

2L ibid 1264.

221 e Roux (n 9) 1195.
231967 3 SA 262 (D).
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The first requirement is a clear indication that the physical attributes of the athlete had to be
protected to such an extent that he would be capable of performing the demanding physical
exercises required to play football. Although some offrefessions also require physical

health, none requires the subject to be in such peak physical condition as in the case of sport.
This is also the reason why athletes are constantly tested for the presence of prohibited
substances in their systedfsBecawse sport involves (to the greatest extent) activity of a
physical nature, it would be unfair towards competitors if athletes were to enhance their
physical attributes in an unnatural manner. This fact distinguishes sport from any other
profession, in whiclemployees would be expected to improve their performance by any legal
means (which is to say means that are not criminal in nature) necessary. An athlete who
increases his athletic performance by taking stimulants, will most likely be expelled, whereas
aregular employee will most likely be awarded for doing huge amounts of work duedio his
hertaking stimulants. The opposite is also true as far as sport is concerned: whereas an athlete
should refrain from doing anything to enhance his performance imaatural manner, he

should also take care not to engage in any type of activity that would lead to the restriction of
his abilities. This is why many standard at
athletes from participating in activiieswhh coul d potentially be det
physical health and wellbeing. Because of the uniqueness of the athletic skills required by the
persons under discussion, the nature of the services in question is obviously also unique. In a
word,thee services can be descr i belthskiaca nidnder ghl y ¢

v Van der Walt,?®> Wright J held the following:
The nature of the services which had to be rendered in the matter at hand, is the playing of rugby for a
specific club. Theendering of the relevant services depends not only on the enthusiasm, willingness
and perseveranagthe player in question, but said services demand a fair amount of expertise, skill
and aptitude of a personal nature which will be dependent on thd speci pl| ayer ' s <charact
also his relationship with the club for which he pl&ys.

The rel evance o foth¥articldidsinthd very first setance iofdia decision

above. He hints on the fact that the services in questiarf aneature that requires a significant

amount of knowledge and skill of a personal nature, and also that the services in question
would demand specific characteristics (as well as capabilities) of the athlete. De&aitdsn
Professional Football Club v Igesund and Another?” made specific mention of the fact that the

“the nature of the service.s ®2theraby corffirmsmgititah  a hi
the contract in question wam®t an ordinary contract of employment, but one that involved
“swirces of a highly personal nature”, therefc
in question was one between a professional football coach and a club, the legal principles
governing the contract were exactly the same as what would have beasd¢h®ad it been a

contract between a professional athlete and a Z2lWHnxcroft Jin the case ofSantos

24 The purpose ofthe World Al o pi ng Code is to “protect the adtfreedsportes’ f uni
and thus promote health, fairness and equality fdr ath e s wor | dwi de.” Thi s purpose is re
African Institute for DrugFr ee Sport’'  slopP$AlgDS )l Ast i which states that “it

ensure that no prohibited substance enters his or her badietes are responsible for any prohibited substance or its
metabolites or markers found to be present in their samples. In thkneelh case of United States v Curtis Strong CR 85

129, a professional baseball player was charged with distributing caraorgg other professional baseball players. One of

the state witnesses, Dave Parker, also a professional baseball player, testified that he had, while under contractdrom 1979
1983, abused cocaine on a regular basis, and that this had caused hissydi@e Based on this submission, his former club,

the Pittsburgh Pirates, attempted to reclaim part of the salary they had paid him while still under contract. This bsetdwas

on the fact that the athlete did not keep himself in peak physicalcondit, as st ated in the athlete’
251994 3 SA 545,

26 jbid 552.

272002 5 SA 697 (C).

28 ibid 701.

29W.T. Champion§Sports Law Cases, Documents, and Materials (Aspen Publishers 2005) 8 (states that contracts for coaches

are similar to players’ contracts).

© 2015 The Author | IJLILS 2015 © 2015 FLE Learning



International Journal of Law and Interdisciplinary Legal Studies | KENNETH MOULD| 40

Professional Football Club v Igesund and Another®® made great strides towards indioatihat
the contract between a professional soccer coach awtubhi&as not an ordinary contract of
empl oyment. In fact, Foxcroft J’'s decl sion

discussed belown casu, Foxcroft J stated the following:
Itis important, in my view, to bear in mind that this was not a cbae ordinary contract of employment.
It differed from an ordinary contract (of employment), both in respect of the signifige and the job

description dealt with below?

This statement was followed up by the following:
First respondent in this appealéertainly no ordinary servant, but a contracting party, contracting on
equal terms with applicant, and being able to command a high sum of money to do so. He is also given

carte blanche in the exercise of his dufies.
What made the contract a unique @aseopposed to one of employment, according to Foxcroft
J in Santos, was the fact t hat i to nrha dfee ep raonvdi sti hoant
description of the professional coach included the fact that the emyalloyzehad no right to
prescribe to the€oach how to do his job. Nautiéeiterates this characteristic identified by
Foxcroft J, by stating that interference by
duties would even have led to breach of contract by the club. It is evideti&héme working
relationship did not imply one in which the employee was subordinate to the emlokis.
is clearly a move away from the ordinary contract of employmdauidégoeseven further in
explaining why the contract in question was not annaigi contract of employment. The fact
that the professional coach had contracted o
was consequently able to demand a large sum of money for his services, wassangehenis
characteristic of the conttin questiort® The coach possessed an increased amount of
bargaining power, based on the fact t3%hat he
There was therefore not a situation where t
contractfavoir ng t he e mp ¥ Nayde makss memidn ef a posential characteristic
that the Courtn Santos did not identify, and that is the fact that if any damages were to be
caused by the breach of the type of contract in question, it would be moreltiffiquantify
than would be the case in ordinary employment sectors. This characteristic would be even more
of a substantial one if the party in breach of contract (if such breach were to occur) was very
difficult to replace because of the possessioc@r t ai n “speci al 3 kill s
Something that must also be kept in mind, according to Naudé, is that the loss of a professional
player or coach may even affect the interests of potential sponsors and fans. R8eedty
C in the private aitration matter ofMmethi and Bloemfontein Celtics Football Club*°

reiterated the fact of “special skills POS S
302003 5 SA 73 (C).

81T | Naudé, ‘Specific performance against an employee. Sant
32 Santos (n 3) 76.

33 ibid 79.

34 Naudé (n 31) 271.

35 ibid.

36 ibid.

37 ibid.

%jpbid. This rang true to what Louw (n 3) 215 describes as f
more general developments in South African society and its new totinstl order in the movement towards democracy,

freedom and respect for human rights, South African employment law saw the development of a medrvaséghdpproach

to the employment relationship in a bid to counter the traditionally strong emyliliaged relationship occasioned by the

nature of the common | aw contract of employment.” Whereas
focus, the cultur-ei asetdheel atronghte mpl| bapoersgdationdarecomaepedpr ob |l en

In the case of SARPA on behalf of Bands & Others v SA Rugby (Pty) Ltd (2005) 26 I1LJ 176 (CCMA); [2005] 2 BALR 209
(CCMA) it was argued that because the contract of a professional rugby player in South Africa is a stanplasteosmieould

not really negotiate the terms of their contract, and had to accept most of the contents as it stood.

39 Naudé (n 31) 272.

40(2012) 33ILJ 1307 (ARB).
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The arbitrator stated that professi otaemtt f oot
and de flbecaside ofithe fct that (South African, but certainly also foreignadradi
sporting codes)®“rampage for glory."”

Because of the fact that athletes are considered assets to the clubs, unions or franchises
which they represerif they certainly do possess increased bargaining power when negotiating
the terms of their contracts and thereafter, a fact alluded to above. Blatkshawtated that

one must also keep in mind that an asethl|l et e’
and that these image rights are naturally always transferred when an athlete is transferred. This
is in itself a move away from the traditions

is certainly asui generis c har act er i st & contract. The lothesuiagendrit et e’
characteristic mentioned by Foxcroft JSentos and referred to aboyevas the payment of a
signingon fee. This characteristic is but a small requirement which has its origin in the general
requirement of athletes havirtg be registered with national and international federations
regulating the sporting code in question. Regulation 4.1 of the South African Football

Association’s Regulations on the status and
4.1. No player, whethemaateur or professional, may play for any club falling under the jurisdiction of
SAFA or one of its members unless s/he has been registered by that club with the relevant member.

The South African Rugby Union Regulations on Player status, Player contndcBlayer
movements contain a similar regulation which reads as follows:

3.4. Only a Player who is currently registered shall be able to participate in competitions organised,

recognised or sanctioned by that Province or SARU.
These are but two example$ regulations demanding of athletes to be registered with a
national and/or international sporting body or federation. It is a fact that no organised sport can
function without regulation by governing bodies. Such regulation provides that the rules
accordng to which sport is played, but also according to which the participants in the sport are
regulated, are honouré®Because the contracts of professional athletes are subject to these
regulations, it sometimes occurs that a professional athlete may givan time be a party to
several athletes’ contracts at once. So, for
may be a party to a contract with his provincial union, another contract with a Super Rugby
franchise, and also with his Rugby @m@ionship franchisé’ or a professional cricket player
may at any given time have a contract with his South African provincial franchise, an Indian
Premier League franchise and an English county side. Furthermore, if such a player is selected
for the natio a | side, he wil!|l enter into yet anot h:
This is an occurrence which is absolutely unique as far as mercantile law is concerned. No
other occupation would create the possibility of a sifigemp | oy ee” ytoepitamg a p
three different contracts, but required to perform the same type of services in all three. As far
as the subjectivity of these contracts to the regulations of governing bodies is concerned,

4libid 1317.

42 ibid.

“InHighlandsPark( n 3) 192 t he Cour t(Highlands Rack Fdothadl Club“Ltd)lorly assetgpcbrisistafnt ' s
contractual rights which bind its football players to play football for the applicant. These rights are commonly regarded as
cedabl e and sal eable amongst football clubs.

44lan BlackshawThe Professional Athlete (Congress on Sports Law, Berlin, April 2006).

45The South African Rugby Union.

46 Examples of these national and international governing bodies are the South African Rugby Union (SARU), which governs
professional rugby in South Africa and international counterpart, the International Rugby Board (IRB). Reference has also
been made in this chapter to the National Soccer League (NSL) which governs professional football in South Africa, and its
international counterpart, Federation Internagie de Football Association (FIFA). Football players in South Africa, for
example, may also be registered with (and therefore subject to the rules and regulations of) the South African Football
Association (SAFA), the Premier Soccer League (PSL), theederdition of African Football (CAF), the South African Sports
Confederation and Olympic Committee (SASCOC) as well as the International Olympic Committee (I0C).

47 The Rugby Championship is an annual one competed betwetptpeovincial sides of Southfrica, New Zealand and
Australia.
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Waglay J inMicCarthy v Sundowns Football Club and Others*® made great strides in explaining

why the contract in question differed “subsH
ot her e MfPAhecCyue stated that a professional footballer (read: professional athlete)

may not resign his current enogment during the existence of his contract with the employer,

without agreement of this (current) employer. Also, even if the contract between the athlete

and his current club has expired, the employer still needs to furnish the player with a clearance
catificate in order to make the player eligible to play for his new &luBach and every
proffessional football player in South Africa had (and still has) to sign a standard National
Soccer LeagidP | ayer’ s Contract as wel lofteplayerinr egi st
guestion to bind himself to the NSL Constitution and Regulations. The contract mentioned is

a fixedterm one, which would obviously terminate unless new agreements have been entered

into and the player has been registered with his newampt All these stipulations, it was

argued by Waglay J, contributed to the uniqueness of the contract between a professional, duly
regi stered football player in South Africa a
by Traverso J inCoetzee v Comitis®>® and in Botha v Blue Bulls Company (Pty) Ltd and
Another>*The effect of this unique type of contr
is more often than not subject to another, collective contract, and failure to comply with the
provisions of the latter would probably render the former invalid.

CONCLUSI ON

The athlete’s contract hmagoyned .cdowevel, thisaticld | e d ¢
has set out to indicate that there is many a valid reason to believe thatdhitaisly an
oversimplification, and that said contract is in featgeneris. To substantiate this statement,
severalsui generisc har acteri stics of the athlete’s cor
these i s that the at hllsevices'ofsa urtqoathletic mature. Thee gul at
nature of these services is such that it requires the athlete in question to keep his body in peak
physical condition. It also means, however,
compared to otheprofessions. The secomdi generisc har act eri stic of the
which has been i dentified is that, contrary
possesses bargaining power equal to the club when negotiating his or hactowittr the
latter. This is because a professional athlete is able to generate huge amounts of income simply
by exhibiting his or her unique athletic skills. Although an athlete may exhibit his or her athletic
skills freely, he or she must do so withire thmits set by rules and regulations governing the
particular sporting code participated in. This is the tlird generis characteristic of the
athlete’'s contract identified in this articl
Having established t he tr uéhe suggestioneés o f t
consequently made that Courts should perceive said type of contract with care and sensitivity,
particularly when having to decide the most appropriate contractual remedy for breach thereof.
This is ultimately the contribution this articdms to make to jurisprudence.

48 Unreported case number J4373 of 2002, delivered in the Labour Court of South Africa on 30 September
2002.

4% ibid 4.

50 ibid 4.

Wi dely known by its acronym, “NSL”

52 McCarthy (n 48) 4.

532001 1 SA 1254 (C).

54 Unrepoted case number JR1965/2005, delivered by the Labour Court of South Africa on 27 June 2008.
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THE ROLE OFI NEMAANTAI NI Q@I THBRIEUM OF
| NTEBRRANCH RENATI O® GOVERNMENT

LEAH ANGELA ROBIS

This paper studies how the role of courts and judges has changed in recent history and examines
the effect of these changes on the relationship of judicial independence and judicial
accountability. In particular, the constitutional csigse Malaysia and Russia are discussed to
demonstrate the political nature of demands for judicial accountability, and how public opinion
legitimises an attack on the judiciary. The paper also studies the general characteristics of
media and relevant inteational human rights standards on free expression to understand
reaction of the judiciary and the public to the events surrounding the respective crises. It
concludes that a society which enjoys free access to information and exchange of ideas can
form aninformed opinion as to the propriety of an attack on the judiciary, and therefore protect
the balance of power among the branches of government.

Key words: judicial independence, judicial accountability, free expression, public opinion,
media

| NTROOUI ON

This study examines how excessive demands for judicial accountability could compromise
judicial independence and create an imbalance in governmentabiatesh relations.
Recognising media as a platform for enforcing judicial accountabilitig, paper analyses how
free expressiohcould maintain the balance of power among the branches of government.
Cultural, social and political norms determine the stature of courts and the expected
behaviour of judges in societywhile both common and civil law traditions view courts as
enforcers of the law,the AngloAmerican tradition allows judges to participate in policy
determination through the exercise of power of judicial reiélhis power, which refers to
the duty ofcourts to ensure that all governmental acts are consistent with the constitutional
mandate, enables courts to review the constitutionality of legislation and administrative
actions, and nullify them whenever they are found to be repugnant to the funaldeeft
After the Second World War, new democracies adopted the United States (US) doctrine of
constitutional supremacy by expressly including judicial review as a component of judicial
power in their constitution$. This phenomenon led to the judicidtion of politics or the
means by which courts participate or influence policy through constitutional judicial réview.
't allows judges tYo whatcrterasdintgil yn alolmy nwa £ t

* DPhil Candidate (2018) and Master of Laws in Human Rights (2014), The University of Hong Kong

1Stephen Burbank, Judi ci al I ndepend e raeddntergdvermhiertal Relationf2007)®% Gebrgetownl i t y

Law Rev 909

2 Mary L. Volcansek, Elisabetta de Franciscis and Jacqueline Lucien Ladditial Misconduct: A Cross-National

Comparison (University Press of Florida 1996)

3International Covenant on Ghand Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999

UNTS 171 (ICCPR) art 19

4Carlo Guarnieri and Patrizia Pederzdlie Power of Judges: A Comparative Study of Courts and Democracy (OUP 2002)

Sibid 69; Volcansek andthers( n  2) 3 Di ana KapiszewsKki , I|QotrrdoodiuR@&nalovne’'r st e
Kapiszewski, Gordon Silverstein, Robert A. Kagan (e@shsequential Courts: Judicial Roles in Global Perspective (CUP

2013)

s Guarnieri and Pederzoli (n 4).

7[1803] 5 US 137

8ibid

RanHirschl;, The New Constitutional i zat 'i(2006)7% RaddhamlawiRev7al i zati on of
Wibid 721

Uibid; Bjorn Dressel; Court and Governance in AS@Q2428onmKomtlio9hg Variati ol
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the legislature and executi¥e. Consequetty, the exercise of this power is met with
resistancé? A struggle ensues among the branches of government, especially in emerging
democracies, and those courts which aggressively exert their powers usually suffer a backlash
which reducesfadiong r “freedom o

Conflicts among the branches of government are often due to clashes between the
majoritarian sentiment and constitutional mandate. Legislators and executives decide policy
based on public opinidhwhile judges enforce the latf.Whenever law angublic opinion
clash, the executive and legislature regard countermajoritarian political decisions as misplaced
assertions of decisional independéride justify political counterattacks on the judiciary.
These counterattacks enable the executive andlaagie to interfere with or influence the
outcome of judicial proceedind®They are undertaken to neutralise the judiciary and compel
it to conform to the agenda of the two other branches. An example of a counterattack is the
impeachment of US Supremen@t Justice Samuel ChaseThe Jeffersonians impeached
Justice Chase several key Republican legislations nullified on judicial réViéangress,
however, voted against J u?% Othec examPlésaokpelitical r e mo
counterattacks incltle the enactment of laws limiting the jurisdiction of courts and restraining
the judicfary’'s budget

Political counterattacks are deemed to contradict the concept of judicial independence.
Judi ci al i ndependence i s t hferm tharbduties fiee/of o f ca
influence or control by other actor$'.The United Nations Basic Principles on the
|l ndependence of the Judiciary provides that
restriction, improper influences, inducements, pressunesats or interferencé*.However,
the constitution intentionally makes the judiciary dependent on the executive and ledfslature
to balance intebranch relationg® For this reason, not all interferences on the judiciary are

2Dressel (n 11).

BThomas L. Jipping, ‘Legislating from th00B200REMBSTeXbhe Great
Rev14l John C. Knecthl e, “lsn't Every Case PoAmericantdgh 2 Pol it
Courts (2000) 26 Rev Cent & E Eur L 107

14Tom Ginsburg, Judicial Review in New Democracies: Constitutional Courts in Asian Cases (CUP 2003)

15 Jurgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and DéBincliasyin

Contemporary German Social Thougl@ edn, MIT Press 1996) 415

St ephen B. Bright ‘Political Attacks on the Judiciary: Cal
from Office for Unpopular Decision§1997) NYU L Rev 88, 309

17Burbank (n 1) 912

8John Ferejohn, ‘lIndependent Judges, Dé{@m®9 dzGatLanwRevd3b i ar y : E
355

19Ginsburg (n 14) 1012, 1106115/4023; Raoul Bergelmpeachment: The Constitutional Problems (4™ edn, Harvard 1974)

224251

20Berger (n 19).

2libid
22Terri Jennings Perettin Defense of a Political Court (Princeton 1999)
2pDavid S. Law, ‘Jg@ododéitpl Renmdepeandé&wcemul Judecatorilor 37;

Theory of Judicial Independenten Peter H. Russell and David M. O'Brien (ed®)dicial Independence in the Age of

Democracy: Critical Perspectives from around the World (University Press of Virginia 2001)

2 Basic Principl es’ WNGARes®82029albvenber 1985 and 40H46¢18 December 1985) para

2 and 4, USIt EEOGOIeni ng Basi c PECOBSOGC 2006803 InterfiatiodalAbsodatiom bf Co n d u «
Judicial I ndependence and Worl d PeahaQodeofdMiinanun StandardsoéJudicialn al Bar
Independence(22 October 1982) para 1 and 2, International Association of Judicial Independence and World Peace
International Project of Judicial Independence (Judicial Group on Strengthening Judicial Inteddity). Scopus Appr o
Revised International Standards of Judicial Independda®eMarch 2008) para 2, The Asia Foundation (LAWASIA: The

Law Foundation for Asia and the Pacific) ‘Beijing Stateme
LAWASIA region’ (28 August 1997) para 1in relation to para 8 and 9

25Ferejohn (n 18) 35865

26ibid 356
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“nor mat i v e [?ybut dneopjéctomabld ihterférence cannot be distinguished easily
from an allowable oné&

What appears to be crucial to the legitimacy of a political counterattack against the
court is public support. Either judicial decisions must contradict public opinijaiges must
have breached proper judicial behaviour as dictated by social RbfEiher perception
justifies interference by the executive or legislature in judicial affairs, thus, eliminating the
need to determine the legitimacy of a political countacat

The public expects courts to be accountible r t o exercise “ef
t r a n s phim discharging their functions. The concept of judicial accountability tempers
acts deemed as unacceptable decisional indeperfdamcebehaviour which isiconsistent
with social expectations of courts and judgtié.guarantees to the public that courts resolved
cases without undue interference and in accordance with law. Consequently, demands for
judicial accountability have become synonymous with polittoaunterattacks, which could
lead to an imbalance of power among the branches of goverdtidmt.guarantees of judicial
independence insufficiently protect courts from excessive interference with their &ffairs.

This paper takes interest on how the exiee and legislature legitimise political
counterattacks through calls for judicial accountability. It examines the cases of the Malaysian
Supreme Court and Russian Constitutional Court, and compares how their respective heads
responded to criticisms inght of the prohibition against judges interviewing directly with
media®® This study argues that because public opinion validates demands for judicial
accountability, free expressionis crucial to maintaining the balance of power among the
branches of govament3’ Information disseminated and opinion exchanged freely through an
independent and diverse media are the foundations of an enlightened public opinion necessary
to keep governmental powers at equilibrium.

THE CASES OFAMANBYRUSSI A

The Malaysian Supreme Court

The 1988 Malaysian constitutional crisis climaxed with the removal from office of Supreme
Court Lord President Tun Salleh Abb&dun Salleh was found guilty of misbehavidlior
exhibiting “prejudice a*hhbdtariecegents @\ea that ketwast h e
removed from office to coerce the judiciary to cooperate with Prime Minister Mahathir
Mohammad'! It must be noted that the Malaysian Supreme Court cited Mahathir in contempt
for describing t hé& injauicdrview with fimeMagaziree bMahathis i v e ”

?7ibid 355

28ibid 356

29 peretti (n 22) 138.36

30 James Michael ScheppeleAr e We Tur ni ng ’(008)@2ley L AbReRP16L7 t i ci ans
31 Shimon Shetreet and Sophie Turenne, Judges on Trial: The Trial and Independence of the Judiciary and Accountability of
the English Judiciarg2"®edn, CUP 2013) 79

$2Burbank (n 1) 912;

33ibid

34ibid 913

35Law (n 23) 39

36Mt. Scopus Revised Standardsaé.1

1
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S"'UNHCR ‘ Gener al Comment 34: Art i c'l(12 Septdmbér 204l QCPRIC/GE/34eparp r e S s i

12,14, 20

8AJHarding The 1988 Constit utlPa®)Balht &Conps®57 i n Mal aysi a

39HP Lee, Fragile Bastion Underi€ge—The 1988 Convulsion in the Malaysian Judiciai}990) 17 Melb U L Rev 386,
396-397 citingFeD CoNsT(MALAYSIA) art 125(3)

40ibid 402

4Libid 414; Harding (n 38) 71; UNHRC Implementation of General Assembly Resolution 60/251 of 15 March 2006 Entitled
“Human Ri ghAIHRC/4125 para@T |

42| ee (n 39) 388895, Harding (n 38) 746
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made this comment in light of several decisions nullifying executive acts undertaken or ordered
by him due to unconstitutionality.

Judicial review in Malaysia evolved as a safety valve against arb#acsmnistrative
actions** Mahathir obviously resented this fact, and being cited for contempt did not stop him
from publicly undermining judicial authority in order to neutralise the courts. Unfortunately,
the judiciary was caught in the political crosstinat gave rise to the UMNO 11 cdSéThis
case gave Mahathir the opportunity to seize the Supreme Court.

The UMNO 11 case involved an intparty dispute questioning the legality of
Mahat hir’ s el e ®Ssupponersafshe faction ked/BeriglkuRazalaigh Hamza
petitioned the court to nullify the 1987 party electforlaiming that delegates of 30
unregistered branches of the party voted theéfeiilegedly, these agents lacked authority,
and their participation in election rendered the process“d\ker due hearing, the court
found that UMNO indeed failed to register these branches with the Registrar of Societies as
required by Section 12 oféfSocieties Act of 196%,and consequently declared these branches
unl awful®® societies"

The UMNO 11 decision was based on law. Unfortunately, it left Mahathir without a
party, and consequently gave the opposition reason to demand for his resitiaftide what
is crucial for a Malaysian Prime Minister is the confidence of Parliament, not the leadership of
a party>® Mahathir nonetheless downplayed the significance of the UMNO 11 decision in
media by describing*it as “a technical matte

Meanwhile, way of the escalating tension between the judiciary and executive, Tun
Salleh immediately calendared the appeal of the UMNO 11 decision for heaHegalso
requested the king to intervene and resolve the power struggle between the executive and
judiciary**Unf ortunatel vy, Tun Salleh’s plan backf
subsequent removal from offiééNot ewor t hy is the fact that Tu
trial was denied® With the proceedings shrouded in mystery, the public cannaot for
informed opinion on the sufficiency of the charges and fairness of his trial.

Judges do not command media attentfoand are discouraged from responding to
media reports or inquiries except in instances where their personal response will avert
irreparable damage8.Perhaps Tun Salleh should have countered Mahathir earlier. However,
Mal aysia’s restrictive | aws on expression pr
Federal Constitution of Malaysia protects the right to free expression btg timir exercise

43 Lee (n 39) 390 citingLim Kiat Siang v Dato Seri Dr Mahathir Mohamad (1987) 1 MLJ 383, Harding (n 38) 76

“Andrew Harding, “The Probl ems and Cih¥angzZhong (ed)@mparatige of Judi
Studies on the Judicial Review System in East and Southeast Asia (Kluwer Law Internatioal 1997)

45 Harding (n 38) 5%9; Lee (n 39) 394895 citingMohd Noor bin Othman v Mohd Yusuf Jaafar [1988] 2 MLJ 129

46Harding (n 38) 58

“Tibid

“8ibid
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50ibid

5libid 59

52ibid 60

53ibid 60-61

54ibid 60; Ginsburg (n 14) 93944/4023

55Harding (n 3§ 62

seibid 80

i bid; UN Basic Principles para 18 and 19, UNHRC ‘Report o
lawyers, Leandro DespouyN Doc A/HRC/11/41 (24 March 2009) para 59

58ibid 401; UN Basic Principles para-I®, New DelhiStandards para 28, Mt. Scopus Revised Standards para 5.2, 5.4

59Bright (n 16) 327

60Mt. Scopus Revised Standards para 6.2 in relation to 7.7
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“in the interest of 5%tAbcerdirgly, thenterralySecarity Att 060 Fe d e
(ISA) authorises the Minister of Home Affairs to issuetu proprio detention orders in the
presence of satisfactory evidence that detaiaimprson is necessary to prevent him or her
“from acting in any manner prejudicial to th
maintenance of essential services therein or the economic life th&aadteover, the law
expressly disallows flicial review of these ordefé Moreover, Mahathir was the Minister of
Home Affairs. Perhaps Tun Salleh foresaw that if he openly defended judicial independence,
the ISA may be used against him. Such a scenario would have created trouble not only for
judiciary, but the state in general. Because of the ISA too, no one defended the court against
Mahathir'% criticisms.

Prior to the 1988 constitutional crisis, the Malaysian Supreme Court was considered
among the most independent of third world st&tétoweve, the attack resulted in the evident
capture of the judiciar§? Not only did the Malaysian Supreme Court play a pivotal role in
discrediting opposition leader Anwar Ibrahhut it also disregarded the orthodox approach
to constitutional interpretationni interpreting Article 121(1) of the Malaysian Federal
Constitution®® In the Koh Wah Kuan decision®® the Malaysian Supreme Court held that the
amendment stripped the two High Courts of their constitutional jurisdiction and their respective
jurisdictions ad powers shall be determined by federal laws enacted by the concerned
legislatures? This interpretation confined itself to the text of the amendment. Consequently,
it rejected the separation of powers doctrine.

Clearly, the Malaysian judiciary was camdrby the executivVé and the foregoing
decisions prove that they will likely remain to be so.

The Constitutional Court of Russia

Former law professor Valerii Zorkin was the first president of the Russian Constitutional
Court/? A popular and controversifilgure in Russian politics, Zorkin openly and habitually
discussed judicial business in meffi&or this reason, he was criticised for engaging in politics
and displaying prejudice.

Zorkin’”s notoriety began in 199%QRresaleen t he
the nature of the Communist Party offThehe So\
controversial case sought to determine whether the party was an alter ego of the former Soviet
Union which used public funds to finance its businesses purchase property.Zorkin
believed that the testimony of the last Soviet president, Mikhail Gorbachev, was integral to the
issue’® Thus, he issued a subpoena requesting the former president to testify in court.

88Mohd Azizuddin Mohd Sani’(2005M\86 8JContemp Asia 844,r83%6 aitingVB&D GONSTI a
(Malaysia) art 10, s 2
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65 ee (n39) 414
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Commonwealth Lawyés AssociatioriJustice in Jeopardy: Malaysia in 2000 (Report of a MissiorR2 2 April 1999)
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68 Richard SK Foo, Ma | a-\Deathaf a Separate Constitutional Judicial Po\2010) Sing J Legal Stud 227, 239
6912001] 1 MLJ 1 (as cited in Foo (n 68)).

7Oibid 239; IBA and others (n 66) 24

“1IBA and others (n 66) 63

72 Ginsburg (n 14) 1188216/4023; Knecthle (n 13)11-117; Kim Lane ScheppeléGuardians of the Constitution:
Constitutional Court Presidents and the Struggle for the Rule of Law irfSBemt Euope (2006) 154 U Pa L Rev 1759,
17931795

73Scheppele (n 72) 1798300

"ibid

"Sibid

6ibid

© 2015 The Author | IJLILS 2015 © 2015 FLE Learning



International Journal of Law and Interdisciplinary Legal Studies | LEAH ANGELA ROBIS| 48

Gorbachev refused. Consequently, a heateand public exchange of polemics between the
twoensued®Zor ki n’s statements were crifticised as
Meanwhile, relations between the president and parliament degenerated due to Russian
president Bor i s ffoNsed amend the cnstjgudon oicansol@ate poveer in
the executivé® Zorkin volunteered to mediate a compromise and this suggestion was well
received by the two other branciésY el t si n and Congress of t
chairperson Ruslan Khusbta agreed to maintain status di#aZorkin was praised for
averting a constitutional <c¢crisis but was cri
greater legality®® Zorkin countered that he only did what was necessary to defend the
constitutionasystemt*
A few months later, Yeltsin declared a state of emergency and called for a refeféndum.
He did not dissolve parliament but he warned its members against disobeying his $ecrees.
Zorkin publicly de nfoand grejudgedyiieelcotisitiomalitysof thect i on's
presidential declaratioffs He comment ed i n a media inter
“contained several Items, which to put it m
constitutional court®® The constitutional court, albeit a divided one, eventually nullified
Yel t si n’ s %Heeaude Zorkintwasaleesed to have overstepped his authahiy,
public |l ost confidence on the Constit?utional
Russia, |ike the former Soviet Union, res
to information, and welcomed the presence of foreign [Jfélisis liberal framework allowed
Zorkin to access media freely which in turn allowed the public to withesomaly his
behaviour and judge it according to societal
the dignity of his office and t hé&inisengradr t i al
occasions. Exchanging invectives with a potential vgni@ a case and commenting on the
merits of a pending case knowing that he would eventually among the judges who will decide
the controversy are blatant transgressions of the judicial ethics, and not merely societal
expectations. Consequently, the pulalid not question the suspension of the Constitutional

Court’s operation short | y% tdstgearantebiagtie tackiofn g a
opposition.
Clearly, Zorkin was judged based solely ¢

own trarsgression$®

"ibid
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BNi ¢ hol as WiDRussids BréefPress ‘Survive@993) 17 Fletcher F World Aff 35, 380 (The 1991 Russian Law
on the Press prohibited censorship of mass media.)
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The Constitutional Court eventually reopened but was faced with the challenge of
becoming “a basti on ¥anterdtinly, tthe Rusdian C€onstitutiomai ani s
Court is said to be gradually recovering social relevance by issuiagegit decisions
consistent with norms of international law thereby consolidating its political and social
influence® Russia also amended laws to balance independence with accountability:
government committed to increase budgetary allocations to theigudiand gave courts
greater control over proceedings while imposing term limits on judges and allowing criminal
and administrative prosecuti§hTherefore, judicialization of politics may take place in Russia
despite the presence of a strong presidétfcy.

couLD MEDI A BALANCE

Inter -branch Relations?
The freedom of expression enables society t
accountability®® A “free, wuncensored and (wemhibnd cker e'df
communication of information andieas about public and political issues between citizens,
candidates and elected representativ&d=or this reason, media is recognised as an informal
enforcement mechanism for judicial accountabiifBut in performing this function, it must
respect toydicial independence and exercise restraint in criticising c8lirts.

Medi a shapes public opinion through “the
shape and style of programming and in the effects its diffusiam agenda setting or the
priming and faming of issues**® Because it facilitates the dissemination of information and
exchange of public opinions, media should be independent of political and social prédsures.
For this reason, governments which impose excessively restrictive regulatorymesuigeot
only ensure the uniformity of information disseminated to the public, they also inhibit the
diversity of considered public opinidff They therefore guarantee the lack of opposition, and
prevent the realisation of accountability and transparemgyovernance. Corollary to this,
government can easily silence an uncooperative judiciary.

Public opinion is constructed by filtering various ideas formed at the periphery of
society towards the centre of the policy determinatidrSociety builds a unitg, instead of a
pol arised, public opinion by discussing "“var
based on clearer and more specific definition of isst{€Since even a free and diverse media
cannot be thoroughly objectiVé! the exchange oinformation is best facilitated by an
independent and diverse media presenting different Vitw&ecause entities will cater to
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different audiences, the presence of several market players would provide choices to the
public!'® Thus, barring other factorsjore people would be able to form an informed public
opinion regarding the legitimacy of a demand for judicial accountability.

The current regulatory frameworks of Malaysia and Russia are restrictive. The
Malaysian legislature has repealed the ISA in2®1it enacted the Security Offences (Special
Measures) Act (SOSM) which limits the allowable detention period to 28 days, and requires
either the filing of criminal case against or the release of the person after the expiration of such
period!** The legaliy of the detention within the statutory period is not subject to judicial
review!!® Furthermore, newspaper publication and television networks are subject to strict
regulation, and are controlled either by government or the majority political party Bitfisan
Similarly, in Russia, either statavned companies or entities friendly with Kremlin operate
television and radio networks as well as print oulttss ur t her mor e, “vague
extremism grant the authorities great discretion to crack down on anyhspeganisation, or
activity that lacks official support’® Clearly, the strict regulatory regimes of Malaysia and
Russia propagate only pgovernment information and silences criticism against the
administration.

US studies show that few people are familvith what courts do, and some sectors
remain to question the propriety of judicial participation in policy determinafibfihe debate
on whether courts should be allowed to construe (or interpret) the law rather than apply it
continuest?® Courts confrat greater trouble with the judicialization of politics. Adopting the
doctrine of constitutional supremacy inevitably requires judges to engage in or influence policy
determination.

It must be noted that judges become victims of politics when courts emgpgkcy
determinatiort?* Proponents of the agency theory believe that judges are accountable as policy
agent$*>f or their “decisions in individual <case
salience's?® For instance, they equate imposing the mininsemtence in criminal cases with
tolerance for criminal activity and failure to empathise with victti€riticisms such as this
are designed to “"attack a judge for the purryg
party may appoint a replacememt®

When the executive and legislature criticise courts, the judiciary is left without
recourse. Courts face systemic limitations when accountability is enforced through media. Not
only do judges fail to command media attenti¢fihut they are also prohileid from discussing
or commenting on their pending and resolved c&eBourts therefore need a champion:
someone who can “explain the story of the de
by a judge in a broader perspective of a career and point out the difference between the role of

113CohenAlmagor (n 111)
s Mal aysi a: Countri e’s (Freetom Hbouse, 2013)h#ps:/HfreedothhoudedotgZeport/countries
crossroads/2012/malaysia#.VXuOjGDNYs\4ccessed 15 June 2015

15 ibid

16 ibid

W Russia: Freedom i (Freedomm eHous¥o 200L5) htp/Mrledomhouse.org/report/freedom
world/2014/russia#.VXulw2DNawdaccessed 15 June 2015

18ibid

9peretti (n 22) 162470

120K apiweski aml othergleds) (n 5) 47; Jipping (n 13)

21 Burbank (n 1) 917

122jpid

123ibid 913

124Byright (n 16) 312313

2% bid, UN Basic Principles para 18 and 19, UNHRC ‘Report o
and lawyers, Leandro DespduyN Doc A/HRC/11/41 (24 March 2009) para 59

126 jbid 327

27Mt. Scopus Revised Standard para 16.2, 16. 3
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a judge and a legislator on @&xecutive'?® But, if media is controlled by state or is rigidly
regulated, appointing a spokesper€dfor the judiciary has no value. The spokesperson would
either be given limited exposure in media or none at all.

At present, neither the Malaysian Seipre Court nor the Russian Constitutional Court
enjoy judicial Il ndependence. Il n Mal aysia, “]j
executive influence*° Executive officials do not even need to call judges to let them know
their desired outcome afses is as they already express it in media or through actions taken
by the police or the attorney genetiMeanwhile, the case &furdeshina v Russia,*2which
involves a judge who was removed from office for questioning the independence of the Russian
judiciary, best illustrates the state of the Russian judiéfdrespite judicial reform, the
Russian judiciary *“lacks independence from t
effectively tied to compliance with Kremlin preferencé¥".

Circumstancegrecluded Tun Salleh from fighting for judicial independence while
Zorkin compromised the integrity of the constitution court when he violated societal
expectations. Despite this difference, it is clear that the executive had the public on its side
when hey undertook the political counterattacks. Meanwhile, the present regulatory
frameworks of Malaysia and Russia preclude the formation of any sentiment antagonistic to
prevailing situation. Without free expression, the public cannot easily question gti@gexi
regime or ask for change.

CONCLUSI ON

This paper examined how demands for judicial accountability could compromise judicial
independence in light of the judicialization of politics, and how such calls may result in an
imbalance of intebranch relations. Proceeding from the premise that yaeetains reluctant

to accept judicial participation in policy determination, it was argued that demands for judicial
accountability obtain legitimacy through public support. For this reason, free expression is
pivotal in facilitating the formation of puisl opinion based on accurate information and free
exchange of ideas, which in turn is necessary to safeguard the balance of power in inter
governmental relations.

The constitutional crises in Malaysia and Russia were examined to illustrate the
systemic Imitations preventing the judiciary from protecting itself in a battle of publicity, and
highlight inadequacy of appointing spokespersons when confronted with a restrictive
regulatory framework for media. Moreover, the paper recognised the natural teatiersciia
to be biased and its ability to influence public opinion. Thus, it highlighted the the importance
of the free exchange of information and opinions among individuals to create an enlightened
public opinion.

Noting that it remains unclear what juegor courts should be accountable for, the
paper asserts the importance of free expression in maintaining equilibrium ebranteh
relations. Public opinion translated into the political power through consent, tolerance or
ignorance ultimate determind®e balance of power.

128Bright (n 16) 327
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ENER@OYEVELOPMEND HEELASGBIFSECURI TI ES
ANGELICA PRUTHERFORD

ABSTRACT

This paperanalyses the relationship between global security concerns and policies that
prioritise unsustainable energy developments those of green energy. Tibeper argues that

the growing securitisation of energy, the environment, climate, and water briogistaio

main problems closely linked to the energy discourse: (i) a conflict between seeuniths

legal uncertainty of determining which security issue prevails, and (ii) securitisation being
devised in order to achieve certain policy gafsstly, the paperexplores the conceptual
issuesand the evolution athe various dimensions of securi§econdly, as a case studye
exploration of unconventional reserves and the use of fracking in Brazil are araiygsann

to demonstrate: (i) how energeaurity was used to push forward the approval of an
unsustainable energy policy, and (i) how strategically energy security can prevail over
environmental climate and watersecurities in the promotion of unsustainable energy
developments.

Keywords: energy law, energy securityclimate changesustainability, fracking

INTRODUCTI ON

The various concepts of security have been developed in the literature for decades to include
threats to security arising from the relatiopsbetween man and natundowever, ittle is
known about the role of these multifaceted notions of security within national and international
policies relating to energy developmeniwus,this papesseeks to partigl redress this lack of
analysis by examining the relationship between dl@eaurity concerns and policies that
prioritise unsustainable energy developments over those of green energy.

This paper argudhat the growing securitisation of engy, environment, climatand
water brings about two main problems closely linkedhenergy development discourse.
These problems are) @ conflict between securities as well as the legal uncertainty of
determining whichsecurity issue prevails; and becuritisation being devised in order to
achieve certain policy gains since policy makean place a specific matter of interest within
the security umbrella to prioritise and push forward the approval of preferred energy policies.

Firstly, this papeexplores the careptual issues by describing Werious dimensions
of security as wells briefly reviewing the evolution of the different notions of security.
Secondly, as a specific case example, the exploration of unconventional reserves and the use
of hydraulic fracking in Brazil are analysed. A general background to the Brazilian legal
framework for the exploration of unconventional reserves is explained as well as depictions of
the events surrounding the approval of the use of hydraulic fracking in Brazil. This case study
aims to demonstrate: (i) how energy security was used to pushrébthe approval of an
unsustainable energy policy, and (i) how strategically energy security can prevail over
environmental, climate and water securities in the promotion of unsustainable energy
developments.

DI FFERENT NOTSEXNSRIOFY

The securitisgon of energy has arisen from a combination of various factors. In the 1970s and
1980s, the world economy struggled to overcome the damaging effects of the oil crises of

* AngelicaP Rutherford, PhD Researcher in International Energy Law at the Liverpool Law School, University of Liverpool;
Qualified Lawyer (Brazil). The author would like to thank Dr Mavluda Sattorova, Lecturer in Law, University of Liverpool
for her helpful comments. The stard disclaimers about errors and omissions apply. This work was supported by the
Economic and Social Research Council [grant number ES/J500094/1]. Emailtherford@liverpool.ac.uk
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1973-74 and 197980 which ultimately led to economic recessions and high unemployment
The term energy security was coined to denote concerns relating to oil and potential costs of
supply disruption, associated with an odependence on oil importdNowadays, besides
higher energy prices and the increased reliance of most developadamyddeveloping
countries on imported oil from geopolitically unstable regions of the world, uncertainty over
future fossil fuel reserves and the rising demand for energy in emerging economies like China
and India are factors which reignite policy concesmer energy supply and the securitisation

of energy.
Schol ars have debated the notion of “ener
not been reached yet. Ciuta has already high

of the concept of eargy security which in the literature acquires meaning through the linkage
between growth, sustenance and the environf&hese three constituent dimensions of
energy security do not appear concomitant in all definitions of energy security.

The Internabnal Energy Agency (IEA)’s mainstream definition of energy security as
“the uninterrupted availabil i ttlyasheéngeneraly gy s
repeated in the literature. However, in the later decades of theeRfury the energyesurity
discourse was expanded to include the environment. Cherp and Jewell describe the change in
the perception of energy security as ‘robust
of globally limited resource3The IEA’s own definitonofemr gy security has e
uninterrupted physical availability at a price which is affordable, while respecting
environmentihe cé4#nhes nef” .energy security: ava
(geopolitical), acceptability (environmtal and social) and affordability (economic)
introduced by the Asia Pacific Energy Research Centre (APERC) has also been the focus of
recent literaturé.Under these definitions, environmental sustainability becomes a condition
for energy security to beet endorsing as such the idea that energy security and environmental
sustainability are indivisible.

Various factors contributed to this change in concept. Environmental disasigisas
thelarge Gulf War oil spill in 1991the hurricanes Katrina andtRin the US in 2005 andhe
oil spill in the Gulf of Mexico in 201@emonstrated how energy and the environment are
linked, with the pursuit of energy security causing growing threats to the environment.
addition, climate change has also shown toral energy systenfsin 2011, the world
witnessed the catastrophic earthquake and tsunami damage to the Fukushima nuclear power
plant in JaparRecent dought in Brazil has depleted reserves at its hydroelectric plants, leaving
power generation at precausly low levels’ The record storms and floods in the Midwest of
the United States in June 2008 struck at t h
USA has become more reliant on ctrased ethanol for its fuel supphy.

1Janusz Bielecki, 'Energy Security: Is the Wolf at the Door?' (2002) 42(2) The Quarterly Review of Economics and Finance

235, 236.

2Frank Umbach, 'Global Energy Security and thelicagions for the EU' (2010) 38(3) Energy Policy 122230; Aleh Cherp

and Jessica Jewell, *“The Three Perspectives on Energy Secul
I ntegration’ (2011) 3 ( 43l SuSainahiliy 202, 203;SandandelrKopip,PolitiespMarkets anch me n

EU Gas Supply Security: Case Studies of the UK and Germany (Springer VS 2015) 447.

SFelix Ciuta, 'Conceptual ahalSewity? (@B01E 41y SgourityDéalogue ILF.y : Tot al o]
‘1 EA, ‘“Energy Security’ (2014) <http://www.iea.org/topics/ en
5 Cherp and Jewell (n 2) 204, 207.

6Jessica Jewel |, ‘ -fBrimeéEnetgEFecuiho d e MO DE S)ShoRti mary Ener gy Sour c
(2011) IEA Working Paper, 9.

Al eh Cherpa and Jessica Jewell, ‘The Concept of Energy Sec
(n 2).

8Marcus King and JawnGel lamdigeEiner Qlyi aetcaur Ch y : An Analysis ¢
Climate Change 57.
°Jonathan Watts, 'Brazil's Worst Dr theQuardian @hJanddry2018)r y Pr ompt s
WFrank Umbach, ‘The I ntersection of Climate Protection Polii
Studies 374, 377.
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The problem of greenhee gas emissions and the international commitments of
governments under the Kyoto Protocol prompted some countries to emphasise the
environmental aspects of their energy politiesd brought about the Pesyoto emission
targets as well as actions and alels regarding low carbon energy transition and geopolitics
of climate changeéAs a resultanother concept of energy secuhgs been promoted include
climate change. The European Commi ssi on, f
concerns” from its 20%0 téinerlgymad ec wrhiatnyg ed e f*i
physical availability of energy products and services on the market, paice which is
af fordable for all consumers (private and i
social and®¥ Il imate goals."”

Nevertheless, althougtome scholars have includedvironment and climate change
within the concept of energy sedyrian analysis of academic wnigs and political debates
shownenvironment, climate changedaanergy as independent aspects; threating clashes
between the concept of energy security with environment protection and climate change
policies.

Similarly to energy, the lasew decades have withessed the proliferation of theories
examining a growing securitisation of the environmtéi@cholars of environmental security
have | ooked at the connections b,arndemwigged envi r
growing conflict over resources as demand for some essential commodities increases and
supplies appear more precarious.

Although environmental security research in the 1990s focused more on local resource
scarcity, threats to climate changalgoreferreda “ gl ob all envi appearede nt a |
as well by means of a prominent environmental problem within the debate regarding the
redefinition of security? Albeit contested® the growth in consciousness about climate change
effects has intensifiedhe move towardsraming climate change within the security
dimensiont’

The literature is unclear about the differences and similarities of environmental and
climate securities. While some consider climate change with focus not only on the reduction
of carlbon emissions but also on a sustainable system in géhetiagrs make a distinction by

11 Luise Ropke, 'The Development of Renewable Energies and Supply Secufitad@off Analysis' (2013) 61 Energy

Policy 1011 1011.

125ee EC, Green Papefowards a European Strategy for the Security of Energy Supply, COM(2000) 769 final.

13 EC, Communication from the Commission to the European Parliament, the Council réipediuEconomic and Social

Committee and the Committee of the Regions Energy 2020: A Strategy For Competitive, Sustainable And Secure Energy,
COM(2010) 639 final.

14 See, for example, Lester Russell Browkedefining National Security (Worldwatch Institute1977); Norman Myers,
‘Environment and Security’ Hel§gpHaftemdgrn, Tie&Sechrity PuzzleFTheBaildiggn Pol i cy
and DisciplineBuilding in International Security' (1991) 35(1) International Studies Quarterly 3; Keith Krause and Michael

C. Williams, 'Broadening the Agenda of Security Studies: Politics and Methods' (1996) 40(2) Mershon International Studies
Review 229Hans Glnter Brauch and others (eds)ing Global Environmental Change: Environmental, Human, Energy,

Food, Health and Water Security Concepts (Springer 2009)Simon Dalby Security and Environmental Change (Wiley 2013)

5’See, for exampl e, Jessica Tuchman Mat hews, ‘Red¥fini ng Sec
David A Wirth, “Cl i mat e ChHBrocs A Byérd, P86e)andnthe Planetr Linking Ecolégy andcy 3 ;
Security' (1991) 8(3) International Journal of Humanities & Pea¢eMiBrvin S Soroos, 'Global Change, Environmental

Security, and The Prisens Dilemma' (1994) 31(3) J Peace Res 317

16 Raleigh and Urdal and Gleditsch, for instance, contest the view that climate change is a driver of violent conflict. See
Clionadh Raleigh and Henrik Urdal, 'Climate Change, Environmental Degradation and Sonéict' (2007) 26 Political

Geography 67N P Gleditsch, 'Whither the Weather? Climate Change and Conflict' (2012) 49(1) Journal of Peace Research

3

17 The United Nations SeefaryGeneral Bankinoon st ated that “cli mate change not o
security, it is a threat to international peace and securif
18 RogersHayden, Hatton and Lorenzodeéfine this discourse of climate change, which involves sustainability as a societal

issue resulting from unsustainable use of the Earth's resources. See FHRagegrd e n F Hatton and | Lor
Security’ and ‘ClimateeCgandé’scuCenser Remingi 6K’ E(2011) 21
134, 140. For the use of climate change as a sustainable system see also Catherine TM&dPaitical Economy of

Sustainable Energy (Palgrave Macmillan 2008)jirgen Scheffran and Antonella Battaglini. 'Climate and Conflicts: The
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considering climate change as one aspect of the environment. In line with this latter view,
whilst environmental security involves the interests of humans, aninthistarie ecosystems

in general, climate security is limitedgtobal warming resulting from emission of greenhouse
gases in the atmosphere, the physical changes in climate and its deteridration.

The use of nuclear energy helps to clarify this divergesition in relation to climate
and environmental securities. The split is between those who would recommend nuclear as a
clean and lowcarbon energto tackle climate chand®despite its unsustainability issues, such
as the radioactive wastes, the potdtialamage the environment and humans as experienced
by the Chernobyl and the Fukushima Daiichi nuclear disastemwell as the threat of nuclear
catastrophe, and those who would fiddcholars who place sustainability at the centre of the
climate chang narrative do not support nuclear energy.

Water encompasses@heraspectof the broadening of the security concept closely
linked to energy security discoursehe concept ofvater security was originally defined in
terms of adequate supply of usablater and was initially debated as a result of the five year
drought in the Southwest of theSI3 The debate has evolved to the links between water and
conflict as scholars envisage that water and waipply systems are increasingly likely to be
objectives of armed conflicts as human population grows, demand for fresh water increases
and as water supply and demand become more problematic and uncertain as a result of climate
change?® Water security has been central to the debate regarding the production of
unconventional gas through hydraufracturing, commonly referred to afacking, due to
concerns about the risks of polluting groundwéter.

PROBLEMS WI TH TSESEQAUR ON OFNTDIIFNTEERREEES T S

Increasing securitisation of energy and related polieiand the rise of different notions of
security—bring aboutwo main problems. Firstly, different security interests can compete with
each other. Placing ergy, the environment, climatnd waterunder the security umbrella
causes the problem of determining which security issue prevails when there are two or more
security issues at stake. An example of conflict can be observed between the pursuit of energy
security via the development of unconvenal reserves and the use of fracking and its impact

on climate, environmental and water securities. The development of aAgwararbon

energy conflicts with climate security. Fracking, a technique used to unlock oil and gas from
deposits of shale vid¢ injection of higkpressure streams of sand, water, and chemicals into
underground shafjs generally associated with spills, risk of air pollution, contamination of

Security Risks of Global Warming' (2011) 11 Regional Environmental Chandesa2dline KuzemkoThe Energy Security-

Climate Nexus (Palgrave MacMillan 2013).

19 Maximilian Mayer and Peer Schouten, 'Energy Security and Climate Security under Conditions of the Anthropocene' in
Jonathan Symons Luca Anceschi (dff)ergy security in the era of climate change: The Asia-Pacific experience (Palgrave

Macmillan 2011) 13 Donal d J Wuebbles, Aman Chitkara, Clay Matheny,
Security’ (2014) 34(4) Environment Systems and Decisions 5
20 Anthony GiddensThe Politics of Climate Change(Pd i ty Press 2009); Adam Corner and of
Change and Energy Security: Exploring British Public Attit
Intersection of Climate Pr ot ec (4)Joumal Bf drhnsatlante Studes3¥4. Ener gy Sec
2% Catherine MitchellThe Political Economy of Sustainable Energy (Palgrave Macmillan 2008); T Rogeryden, F Hatton

and |I Lorenzoni, ‘‘®Energy Security’” and | Ctimate(C2haaype21(C
Environmental Change 134.

22 Frances Stone, 'Water and Securities' (1957) 13(4) The Analysts Journal 59

2%Claudia Ringler, Asit K. Biswas @nSarah A. Cline (eds§lobal Change: Impacts on Water and Food Security (Springer

Verlag 2010) United Nations World Water Assessment Programme (WWA#R)URited Nations World Water Development

Report 2015: Water for a Sustainable World (UNESCO 2015)

24 In the UK, see House of Commons Environmental Audit CommiEeeronmental Risks of Fracking (The Stationery

Office Limited 2015). In Brazil, see Interinstitutional Working Group of Exploration and Production of Oil and Gas (GTPEG)

Report 03/2013.

25 Jason Schumacher and Jennifer Morrissey, 'The Legal Landscape of "Fracking": the Oil and Gas IndustGteaGagimg

Technique is its Biggest Hurdle' (2013) 17(2) Texas Review of Law & Politics2239
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surface and groundwater by chemical ®®&nstitu
Fracking has raised significant concerns which impact on water security, for example: (i)
concerns over water withdrawals associated with shale gas development, and the extent to
which they may deplete local water supplies or adversely impact lotaisivads; (ii) the issue

regarding managing wastewater as wastewater treatment facilities are not equipped to process
such wastewater; and (i) water contaminafibn.

Secondly, securitisation can be devised in order to achieve certain policy gains. Policy
makers can place a specific matter of interest within the security umbrella to prioritise and push
forward the approval of preferred policies. Linking a specific matter to security creates a sense
of urgency required to resolve the problem. As Barry Buaamd ot her s not e,
acknowledged to be inside the security by virtue of their seriousnesswarrant priority
and may allow decision makers to pursue emergency measures outside the realm of normal
pol i®®ics.’

FRACKI NG: A WNMRBEE EXA

Following theanalysis of the different notions of securities and its issues, this work focuses on
the recent experience in Brazil in exploring unconventional reserves and allowing the use of
fracking The examination athis case example aims teveal (i) how energysecurity was

used to push forward the approval of an unsustainable energy policy, and (ii) how strategically
energy security can prevail over environmental, climate and water securities in the promotion
of unsustainable energy developments.

The exploration of unconventional reserves in Brazil: general background

The exploration of unconventional oil and gas is not prohibited in Brazil. Law 9,478/1997 (the
Petroleum Lawwdef i nes bl ocks as “a part of a sedim
ofanindef ni t e 3% adsesyxh, Authorising concessionaries to work within a vertical prism
of an indefinite depth allows for the exploration of unconventional reserves. The same law also
expressly authorises the expl oksitsdaivativesf *
natural gas and o¥lhfact, poficlesio edplote pildronosbate havebees ”
employed in Brazil since the 1950°s and today shale oil is explored in Sdo Mateus do Sul in
the State of Parana although fracking hasoeen used as a technique for exploratfon.

The institutional and legal frameworks for the promotion and development of unconventional
reservoirs are based on the same structure that governs conventional reserves. The prospecting
andexploitation of depats of petroleum and natural gas and of other fluid hydrocarbons are
monopoly of the Federal Union. However, the Union can contract with@tated or with

private enterprises for the execution of these activifidhe Petroleum Law created the
National Council for Energy Policy (CNPE) and tiNational Agency of Petroleum, Natural

Gas and BiofuelsANP). The former is linked to the Presidency of the Republic, presided over

by the Minister of Minesand Energy (MME), and has the attribution of proposingpnat

energy policies to the President of the Repulilithe latter was created as a special autarchic

oi |

26Fred Krupp, 'Don't Just Drill, BabyDrill Carefully: How to Make Fracking Safer for the Environment' (2014) 93(3) Foreign

Affairs 15; Daniel Twomey and others, 'Frackir®jasting the Bedrock of Business' (2014) 12(1) Competition Forum 204

2’LeRoy C Paddock and Jessica Anne Went z, ‘Emerging Regul at
Devel opment in the United St aft),&hsLlaw of Enerdy bndeagrochd: Nnders@andihngl man and
New Developments in Subsurface Production, Transmission, and Storage (OUP 2014) 147, 153.

28 Barry Buzan, Ole Weever, and Jaap de Wisgeurity: A New Framework for Analysis (Lynne Rienner 1998) 3.

29 ei n° 9748, de 6 de agosto de 1997, DOU 07/08/1997.

30 Article 6, XIII.

3L Article 61.

2For a study regarding shale oil in Brazil, see Marilin Ma
para o Brasil?’ (PhD Thedo0).s, Universidade de Sado Paulo 20

33 Article 177, | and paragraph 1, Brazilian Federal Constitution.
34 Article 2 Law 9,748/1997.
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linked to MME and has the authority to regulate, hire and supervise the economic activities of
the oil, natural gas and biofuel industry, as well asagktke the bidding announcements and
promote the bidding for the concession of exploration, development and production activities,
amongst other responsibilitiés.

Accordingly, the CNPE Resolution 6 of 25 June 2(R8solution 6)approved by the
Presidenbdf the Republic on 6 August 2013, authorised the auction of 240 onshore gas blocks
by the ANP for the development of conventional and unconventional oil and gas reserves (the
12" bidding round). The ANP Ordinance 181 of 22 August 2013 set out the Slpeeiasing
Committee to lead the bidding procedui®s.

The reasons for exploring unconventional reserves are as follow:

Energy security

Al t hough the term ‘energy security’ did not
of exploration and produion of natural gas from conventional and unconventional petroleum
resources was expressly stated as an*aknother important linked legislation is the CNPE
Resolution 8 of 21 July 2003, which established as a national energy policy the expansion of
oil and gas production in order to achieve a sustainable auto suffiéfeHogse objectives are
related directlyto the Brazilian dependency on Bolivian gas and the unstable situation in
Bolivia. In 2013, Brazil imported 59% of its natural gas from which Bolivia accounted for 67%

of the total Brazilian gas import8.The impact of this dependency and the uncertainty
regarding the security of natural gas from Bolivia were evidenced in 2006 when the Bolivian
President Evo Morales nationalised the hydrocarbons industry in Bolivia and increased
royalties from 50 per cent to 82 per cent in their two largest ffélds.

Affordability was another important driver within energy security. When rejecting the Project
of Law 1409/13 which sought the suspensiofResolution 6, ANP Ordinancke81/2013 and

the 12" bidding round, the Brazilian Mines and Energy Commission expresslyaiibthe
exploration of shale gas as a public interest. Presenting shale gas as a cheap and clean energy
source, the Commission supported the view that shale gas had the potential to supply a great
part of the Brazilian energy demand for decades ancki®mtion would positively impact

the gas for cooking and electric energy as the supply shock would reduce the gas price as well
as the operation costs of thermoelectric power benefiting, as such, society, in particular the
ones on low incom& Thus, thenotion of energy security understood as a reduction of
external energy dependency and affordable pricgas used to push forward the approval of

the policy.

Economic development and knowledge acquisition

Another aim which expressly appeared in Resolut was the attraction of investments to
regions lacking in geological knowledge or with technological barriers to overcome, allowing
the emergence of new producing basins of conventional and unconventional natural gas and
petroleum resourceéd. The exploation of unconventional reserves was also seen as an
opportunity to improve the local/regional economy due to the creation of job opportunities as
well as an increase in public revenue via the payment of royalty and taxes.

In relation to knowledge acquigin, the ANP has added to the concession contract the
requirement to drill the first well in the Exploration Phase aiming at the source rock and
stablished as mandatory that the concessionaire performs well profiles, sampling and specific

35 Articles 7 and 8 Law 9,748/1997.

36 Portaria ANP n° 181, de 22 de agosto de 2013, DOU 23/8/2013.

37 Article 2, CNPE Resolution 6 of 25 June 2013.

38 ResolugadCNPE n° 8, de 21 de julho de 2003, DOU 7/8/20083.

¥Ministério de Minas e Energia (MME), ‘Boleti-;M0AAUal20a&a4Exp
¢ Now it's t Hee Ednenisp(Cagacas, LaPazsand Sao Paulo, 4 RI2G6).

41 Rapporteur Opinion of the Mines and Energy Commision on the Project of Law 1409/13.

42 Article 2 of CNPE Resolution 6 of 25 June 2013.
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analysis® leaving, as such to the private sector the acquisition of geological knowledge of the
basins and taking the #2ound as an opportunity to generate knowletfge.

Other reasons

Although not stated in legislation, according to the view expressed by a politicsa@ssion
191.2.54.0 in the Chamber of Deputies on 5 July 2012, the exploration of shale gas in Brazil
would be an opportunity for the Brazilian oil company PETROBRAS to recover in a very short
period from the damage caused by the delay in the oil refnender construction and from

the enormous costs of trying to enable the exploration of oil below theaftri@yer, rescuing

as such the company’s image on the $%leck exc
extent to which this view acted asraver for the exploration of unconventional reserves under

the 12" bidding round is subject to debate and further research. If this reason is found to have
weight on the government’'s decision it may s
the rhetoic of energy security as a banner to garner political support for the promotion of
unsustainable energy development in prevalence over the promotion of green energy projects.

The prevalence of energy over environmental, climate and water securities

Although the protection of the environment and the mitigation of greenhouse gas emissions are
safeguarded in the Brazilian legislatitfithe way the 12 bidding round was carried out shows
signs of derogation from environmental obligations as well as laclelzditd in relation to
climate change.

Firstly, Resolution 6 authorised the auction of 240 exploration blocks that are located
in seven sedimentary basins close to environmentally protected areas, indigenous land and
given the case of the Parana basin leddielow one of the largest aquifers in BraZzihs
standard procedure, areas offered in the bidding rounds held by ANP must be previously
analysed as for the environmental sensitivity by the Brazilian Institute of Environment and
Renewable Natural Resoexc (Ibama) and by the state competent environmental
organgations?*® After restructuring of Ibama, the technical group responsible for prior analysis
of the areas to be bid on includes representatives of the Environment Ministry (MMA), Ibama
and Chico Mende Institute for the Conservation of Biodiversity (ICMBIio), and it is called
Inter-institutional Working Group of Exploration and Production of Oil and Gas (GTPEG).
Nonetheless, Resolution 6 was fully drafted before an Environmental Analysis Preview by the
CTPEG. The GTPEG only received the final updated information about the blocks to be
auctioned which would allow theta carry out an Environmental Analysis Preview on 11 July
201320 In addition, the GTPEG Report was only completed on 3 October 2013 gittioe:

12" bidding round had already been approved by the President of the Republic and published
almost two months earlier in August 2013 and the ANP had started the bidding procedures on
23 August 2013. The GTPEG even expressed its surprise with theatiobh of Resolution 6

as the auction had been approved before the findings of the analyses of the environmental
body>!

43 Clause 5.11 of the ¥2round concession contract between ANP and Petra Energia S.A., Bayar Empreendimentos e
ParticipacBes Ltda, Companhia Paranaense de Energia and Tucumann Engenharia e Empreendimentos Eida (PART
300_R12 N. 48610.000099/2000).

44 Public Federal Ministry Technical Opinion 242/264%CCR of 14 November 2013, 15.

45 Camara dos Deputados, Sesséin.2.54.0.

46 The protection of the environment and the mitigation of greenhouse gas emissions are aims and objectives of the national
energy policy under article 1, IV and XVIII of the Petroleum Law which also further specifies under article 8, IKethat t
ANP shall ‘“enforce the good practices for conserwadohi on and
of the environment .’

47T GTPEG Report 03/2013 (Parecer Técnico GTPEG n°® 03/2013).

48 CNPE Ordinance n° 08/03.

49 MMA Ordinancen® 119/08 and n°® 218/12.

50 GTPEG Report 03/2013.
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VOLUME 1ISSUE 1 ISBN: 978-1-911185-10-9 (Online)  ISSN: 2397-6942 (Online) www.flepublications.com



International Journal of Law and Interdisciplinary Legal Studies| 59

Secondly, the ANP may not have observed fully the requests from the GTPEG and the
State Environmental Agency to exclude from the bdocdlo be auctioned certain
environmentallyprotected areas. As illustration, in a lawsuit filed by the Public Federal
Ministry against the 12 bidding rouncf? there is the argument that, according to the State
Environmental Agency, block PART-285 was cogring a conservation area. However,
according to the maps published by ANP in its website this area does not seem to have been
excluded.

Thirdly, the CTPEG concluded in its report that there were not enough elements to
make an informed decision abdtacking and recommended the intensification of the debate
with the society and an environmental evaluation of the sedimentary area to be undertaken. The
ANP has pointed out that an environmental evaluation of the sedimentary area is not a
precondition forauctior?® and as such has not carried it out before the signature of the
concession contracts. This means that the concessionaires could start the first exploration phase
without an environmental evaluation as this phase started on the date that thet ecadra
signed®* Therefore, this unwillingness to follow the environmental body advice could
demonstrate in this initial phase the avoidance of environmental matters constraining energy
activities.

Fourthly, the auction was authorised without the existeoteany substantive
environmental standards applicable to fracking. The ANP only regulated its use in Brazil after
the auction which took place in November 2013.

Whilst one can observe some discussion concerning environmental obligations, the
debate regaling climate change was almost absent. The only official record relating to climate
change before the auction took place was in the public consultation beginri23gAargust
2013 when Greenpeaceequested the exploration of unconventional reserves uiger t
concession contract to be removed from the tender arguing that emissions from exploitation of
unconventional sources has the potential to exacerbate the greenhouse effect, impairing the
Brazilian commitments. Nevertheless, the ANP did not provide afspesply in relation to
climate change and limited itself to reject Greenpeace proposal to remove from the tender the
exploration of unconventional reserves on the grounds that it had been allowed by the CNPE
resolution. Even though the Technigalvironrmental Seminar and the public audience in
November 2013 were opportunities to debate environmental as well as climate change matters,
no further discussion regarding climate change took place.

Despite having ratified the Kyoto Protocol in 2002, Brazil wasobliged to assume
goals on the reduction of emissions. Therefore, no emissions reduction commitments may be
one of the reasons behind this lack of debate. The lack of debate demonstrates that climate
change is not a priority in the governmental agesrda the public opinion concerning energy
development in Brazil. On this account, the answer to the problem of determining which
security issue prevails when there are two or more security issues at stake is that energy
securityhas gaineghrominence ogr climate securitgn this occasion

After the auction took place, recourse to the judiciary system was the mechanism of
environmental protection left to challenge the ANP’s decision. According to article 129, Il of
the Brazilian Federal Constitution,ig an institutional function of the Public Prosecution to
institute civil investigation and public civil lawsuit to protect public and social property, the
environment and other diffuse and collective interests. Thus, theidding round has been

52 public Civil Action n°® 5005509.8.2014.404.7005 filed by Parana Public Federal Ministry on 22 May 2014.

53 Argument used by the ANP in its interlocutory appeal against Public Civil Action n° 500850@14.404.70055ee

Agravo de Instrumento n°® 5012988.2014.404.0000/PR.

54 Clause 5.1.1 of the ¥2round concession contract between ANP and Petra Energia Bapar Empreendimentos e
Participacdes Ltda, Companhia Paranaense de Energia and Tucumann Engenharia e Empreendimentos tida (PART
300_R12 N. 48610.000099/2000).

55 See ANP Resolution 21, 10 April 2014 (Resolugdo ANP n° 21, de 10 de abril de 2014,108@(2014).
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subject to civil lawsuits by the Federal Public Ministry on the basis that fracking conveys a
high degree of irreversible threat to the environment, human health and regional economic
activity.>® The concession contracts in dispute have been suspended by eatgmgsiraining

order. This demonstrates that in terms of policy making in Brazil, energy security prevailed
over environmental security. However, there was the mechanism of judicial review to confront
this hierarchy. The way in which the Court will dezithis matter is to be seen. The decision

will certainly shed some light on the normative disputes regarding the hierarchy of energy and
environmental securities.

CONCLUSI ON

Following an analysis of the evolution of the different notions of securitiesswibrk has
demonstrated two issues brought about with the rise of different aspects within the security
sphere, namely the conflict between different notions of security and its normative hierarchy
as well as securitisation being devised in order to sehgertain policy gains.

An investigation of the recent experience in Brazil in exploring unconventional reserves and
allowing the use of fracking has revealed that (i) energy security was used to push forward the
approval of unsustainable energy policyprevalence over the promotion of green energy
projects, albeit further research is necessary to determine whether there was genuine or mere
rhetoric use of energy security; (ii) energy policy making has prioritised energy over
environmental, climate andater securities. Nevertheless, while the debate has demonstrated
an unclear hierarchy between energy and environmental securities, the lack of discussion
concerning climate change by the government and the public points to the conclusion that
energy secuy prevailedover climate security ithisenergy developmeiase studin Brazil.

56 Public Civil Action n. 5005509.8.2014.404.7005 filed by Parana Federal Public Ministry on 22 May 2014; Public Civil
Action n. 0006519.75.2014.403.6112 filed by Sao Paulo Federal Public Ministry on 17 December 2014.
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LEGAL PRACTI EBEYI NG ARHEOPEAN ENFORCEMEN
ORDER FOR UNCONTEBTHS FROMBSPOUANDI ARY
PERSPECTI VE

MR. DARIUSZ SZAWURSK-RADETZ?

ABSTRACT

Regulation (EC) No 805/2084f the European Parliament and of theu@cil of 21 April 2004

has brought to life European Enforceent Order (EEOjor uncontested claigd. This general
method ofenforcing foreign judgmentsin this case judgements coming from European Union
Member States within the EU without the need adny intermediate proceedings, for example
exequatuyroffered significant advantaged his regulation has laid down minimustandards

to ensure that judgments, court settlements and authenticniesttsl on uncontested claims
cancirculate freelyArticle 3 of the regulation has established what shall be regardad as
uncontested claim and Article 6 settlesjuirements for certification aseEO. These two
articles form the backbone of the regulation and also caused most of the problems. As the
regulation becamienmediately enforceable in ailember State$ Polish civil procedure had

to be accordingly changeiimultaneouslylt caused some perturbatidmgt also enhanced the
Code of Civil Procedure.

Keywords: European Enforcement Ordégudicial co-operation in civil mattersRegulation
(EC) No 805/2004 ofnte European Parliament and of the Council of 21 April 2004, Polish
Code of Civil Procedute

| NTRODUCTI ON

TheE u r o p e a narebl of freedom, security and justice G-was created to ensure the
free movement of persons and to offer a high level of ptiotetoits citizens. It covers policy
areas that range from the management of the
cooperation in civil and criminal matters. It includes immigration poljcsylum, police
cooperation, and the fight againstime (organised crimeterrorism, drugs smuggling,
trafficking in human beings, etc.Jhe creation of the area of freedom, security and justice is
mainly based on th@amperé (1999— 2004), Hague (2004 2009) and Stockholm (2010
2014) programmes.

Judicial cooperatiohin civil matters aims to establish closer cooperation between the
authorities of Member States. It seeks to eliminate obstacles deriving from incompeibiliti
betweenvarious legal and administrative systems, and thus facditateess to justice. Its

1PhD StudentattheUrdvr si ty of Warsaw (Poland), Judge’'s assistant at
e-mail: dszrtz@gmail.com.

2 This regulation entered into force on 21 January 2005 and became applicable as from 21 Octehibi20@&ns that, for

example, a judgmenthich has been given by a Polish court on 24 January 2005, can be certified as an EEO after 21 October
2005. The same applies to the court settlements concluded after the date of entry into force or to the authentic instruments
drawn up and registered afftthis date.

3 Here this regulation will be referred to as the EEO regulation.

41n this article a Member States shall mean a Member State of the European Union with the exception of Denmark.

5Due to the differences in the law of civil procedure of thenMder States the acceleration of the recognition and enforcement

of judgments was and isas it is stated in the conclusions of Tampemecessary for proper functioning of the internal

European market.

6 Judicial cooperation in civil matters contributeshe area of justice, freedom and security, as governed by the Treaty on the
Functioning of the European Union (Title V) “Area of freed:
Cooperation includes: the Stockholm Programme; agilan on the Stockholm Programme; the Hague Programme: ten
priorities for the next five years; facilitating judicial cooperation in civil matters; Civil Justice specific programnie-(200

2013); accession to the Hague Conference on Private Internatioma(H@CH); the Convention on Choice of Court
Agreements; the Convention on Parental Responsibility and Protection of Children; European and international courts; Justice
Forum; applying the cdecision procedure to maintenance obligations; and Europeaaadatv.
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cornerstone is the principle of mutual recognition and enforcement of judgements and of
decisions resulting from extrajudicial cases.

In order b enhance mutual trusievelopment ofbetter judicial cooperation between
Member States an assist them with the enforcement of judgements, different instruments
and procedures were guted within the EU. These include, for instarmoeitual recognition of
protection measuresh icivil matters (proposal)maintenance obligationdEEuropean small
claims procedureEuropeanorder br payment proceduyd&uropeanenforcement orderof
uncontested claimgurisdiction recognition and enforcemenf udgmentsin civil and
commer ci al ma t ;tjueisdistion(récdynitiors asce enfercemeéntjoigments in
matrimonial matters and matterd o par ent al respormnsgnsdiventyi t vy
proceedings alternative dispute resolution: mediatiostrengtheningcooperation \th
Switzerland, Norwaynd Iceland the Lugano Convention (20Q7)

This paper firstpresers some general information about EE&nd thenpresens the
dedsion matrix for courts that wergeveloped bythe European Commissiorkinally , the
paper analysighe position of theEEO interms of the Blish Code of Civil Procedured the
main obstaclethat are faceth issuing the certificate of EEO.

EUROPEBRNFORCEMENT ORRERNGFONTESTEB CLAI M
According to recital 8 of the Preamble of the EEO lagon, the European Council in its

Tampere conclusions considered that access to enforcement in a Member State other than that
in which the judgment has been given should be accelerated and simplified by dispensing with

any intermediate measures to be taken pri@nforcement in the Member State in whiblke
enforcement is sought. A judgment that has been certified BE@ by the court of origin

should, for enforcement purposes, be treated as if it had been delivered in the Member State in

which enforcement is sgtt. In Polandfor example, the registration of a certified foreign
judgment will therefore follow the same rules as the registration of a judgment from another
part of Polandand doesnot imply a review as to the substance of the foreign judgment.

Arrangements for the enforcement of judgments should continue to be governed by national

law.’
The EEO is a certificate which accompanies a judgment, a court settlement or an
authentic instrment and which allows this judgment, settlemeninstrument tobe freely

circulatad in the European UnioMs s uc h, this certificate ¢

passport” for decisions, s8eThetEE@isna@ vety sisefl a n d
device for cros$order enforcement. It allows a creditor to enforce a judgment in another EU
state without needing to undake anothecourt proceeding3lt is however worth noticing
that the EEO is only one of a few tools available to creditorsinigofor protection of their
claims in other Member Stat€so-called state of EEO executidh.

Article 2 of EEO regulatiorhas determined its scope by pointing out thahll apply
in civil and commercial mattefé whatever the nature of the court obtrnal.In particular,
shall not extend, to revenue, customs or administrative matters or the liability of the State for
acts and omissions in the egise of State authority€ta iure imperii). The mentioned article

7 Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004 creating a European
Enforcement Order for uncontested claims [2004].043/15.

8 European Commission DirectoraBeneral Justice, Freedom and Securiyropean Judicial Network in civil and
commercial matters, Practice Guide for the Application of the Regulation on the European Enforcement Order,
<http://ec.europa.eu/civiljustice/publications/docs/guide_gema_enforcement_order_en.pdiccessed 10 Ju2®15

° David Carter, European enforcement orders (12 November 2012), <http://thesheriffsoffice.com/articlesfeuropean
enforcemenbrders> accessed 10 June 2015.

10 A judgment on an uncontested claim may be obtained through the civil procedures foreseienah law.

LE Mar s z akirkzoevés ka&@vodk of tivil @océdyre, (15t edn, Wolters Kluwers 2011) 203.

12 Although family law matters are excluded from the scope of the EEO regulation, it is to be mentioned that maintenance
matters do fall within the scope of it.
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also provides exceptions by statihgt this egulation shall not apply tda) the status or legal
capacity of natural persons, rights in property arising out of a matrimonial relationship, wills
and successioifh) bankruptcy, proceedings relating to the windipgof insolvent companies

or other legal persons, judicial arrangements, compositions and analogous procéefings;
social securityand(d) arbitration.

Clarification on what “grieaniatcording tb EE® mme r
regulationmay be required.

The European Court ofustice(ECJ))has consi stently held t he
commer ci al matters” must be given an autonor
scheme of the Community legislation concerned and the general principles underlying the
nationallegal systens as a wholé&! The ECJ pointed outhat two elements are relevant for
deciding whether or not a dispute is of a civil and commercial nature:

1 the subject matter of the disputepan
1 the nature of the relationship between the parties involved.
From the ECdlecisions we may concludeatgenerally

* a matter i's not ci vil or commerci al w h
authority and a private person when the first acted in theiegasf public powet?
e« theconcept of “ ci vi Inachenturider a right of eenoarsemwpesebys e s«
a public body seeks from a person governed by private law recovery of sums paid by it
by way of social assistance to the divorced spouse and the child of that person, provided
that the basis and the detailed ruiglsting to the bringing of that action are governed
by the rules of the ordinary law ingard to maintenance obligatioffs;
* loss or damage caused in wartime by gover
matters.t’
One couldargue, to an extent thiay the certification of a judgment as BEO, the judgment
becomes equal to the judgment of a court of the Member State of enforcBatentorder to
ensure full respect dhe right to a fair trial principlehe EEOregulation takes into account
the furdamental rights with regard to ciyitocalure, especially the prindgof fair trial. This
is reali®d by the introduction of a system of minimum standards for uncontested claims
procedures.
In certain cases a judgment can only be certified if the guveen which the judgment
has been rendered, fulfils thestandards. According to the i8cital of the preamble to the
EEO regulation the egulation does not imply the obligation for the Member States to adopt
the minimum standards in their nationak$aof civil procedure. However, the Member States
are recommended to do so as to make available a more efficient and rapid enforcement of
judgments in other Member States. If the national law of a Member State will not comply with
the standards set outtime Regulation, the judgments rendered in that MeiStae cannot be
certified as an EEGP
It is important to underline the fact that the EEBQulation does not require the debtor
to be aresident in ay Member Stat®f the EU Every judgment of a coudf a Member State
can be certified ameEEOQIf the requiements laid down in the Regtitan are met. This means

Bl'n general the term ‘civil and commer c irthe Brussald | Regulation; i s t o
P StoneEU Private International Law (3" edn, Elgar European Law 2014)-39.

14 Case G29/76LTU Lufttransportunternehmen GmbH & Co KG v Eurocontrol [1976] ECR 1541ECJdistinguishebetween

actaiure imperii, which areexcludedfrom thenotionof * ¢ iowcorhmercialma t t &dastaiure gestioniswhich are,a
contrario,includedin suchnotion.

15 Case G172/91Sonntag v Waidmann [1993] ECR +1963.

16 Case G271/00 Gemeente Steenbergeinuc BatenCasg2002] ECR F10489.

17 Case 292/05Lechouritou and others v Germany [2007] ECR +1519.

BMarek Zilinsky, ‘*Abol i shing Exequatur in the European Uni
Intemational Law Review 475.
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that a judgment rendered byPalish ©urt against a Russian company can be certified by a
Polish ourt as a EEQ If this company has assetsGermanyr Francethe certified judgment
can be easily enforced those countries under the EE€yulation®®

The certification procedureunderthe EEO regulationis an ex parte procedureThis
meansthat the debtoris not heardon the applicationfor the EEO certificate. Accordingo
Article 10 of the EEOregulationthe debtor isgiven a possibilityto challengethe certificate.
However,thesepossibilities are strictly limited.

UNCONTESTED CLAI M

Eligible judgments are those made on or after 21 Jan2@35 and which arise
from uncontesté civil or commercial claims:Uncontested® means a claim in which, during
the course of the court proceedings, the debtof*has:
a) expressly agreed to it by admission or by means of a settlement which has been
approvedy a court or concluded before a court in the course of proceedings; or
b) never objected to it, in compliance with the relevant procedural requirements under the
law of the Member State of origin, in the course of the court proceedings; or
c) not appeared or been represented at a court hearing regarding that claim after having
initially objected to the claim in the course of the court proceedings, provided that such
conduct amounts to a tacit admission of the claim or of the facts allegeel ¢trethtor
under the law of the Member State of origin; or
d) expressly agreed to it in an authentic instruniént

DECI SI ON MATRHE EOHBRTS

The below presented matrix was created by the Commission Services in consultation with the
European Judicial Nerk in Gvil and Commercial Matterst Is a very weHadjusted tool for
courts whichhelpsthemto follow thenecessary steps aal$o assists judgewith the overview
of the EEO procedure.

In ten steps the matrix presents a seemingly obstedewayof issuing the EEO
certificate:

1.Does the request fom&EEQ concern an enforceable judgment given on or after 21 January 2005 (for Romar
Bulgaria: 1 January 2007)?

N

refuse issue of EEO because judgment dates from before the
entry into force of the Regulation

YE

2. Does the request concern a givil and commercial matter?

/ \
iig 478. ¥ N\

®The concepesbéd ohabms’' should cover all situations in whi
by the debtor as to the nature or extent of a pecuniary claim, has obtained either a court decision against that debtor or an
enforceable document th@quires the debtor's express consent, be it a court settlement or an authentic instrument.

The absence of objections from the debtor as stipulated in Article 3(1)(b) can take the shape of default of appearartce at a c
hearing or of failure to complwith an invitation by the court to give written notice of an intention to defend the case (see:
recital 6 of the Preamble of the EEO regulation).

21 Zilinsky (n 18)477.

22 Regulation (EC) No 805/2004 of the European Parliament and of the Council of 2128filcreating a European
Enforcement Order for uncontested claims [2004L.©43/15, Article 1.

23 European Judicial Network in civil and commercial mattBragtice Guide for the Application of the Regulation on the

European Enforcement Order (European Gmmunities 2008) 52-53,
<http://ec.europa.eu/civiljustice/publications/docs/guide_european_enforcement_order_en.pdf> accessed 10 June 2015.
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YES NO
refuse issue of EEO because judgment does not fall into scope
of the Regulation

3. Does the judf\ent concern an urintested claim for the payment of a specific sum of money that has fallen ¢

YES NO
refuse issue of EEO because judgment does not fall into scope
of the Regulation

4. Does the judgment respect the jurisdiction rules laid down in Sections 3 and 6 of Chapter Il of Regulation

44/20017 / \

YES NO
refuse issue of EEO for violation of jurisdiction rules

5. Does the request concern a judgment whiegeclaim was not expressly agreed by the debtor (e.g. default judg

payment order)? \

YES NO
defendant has expressly agreed: issue EEO

defendant ha¥ not expressly agreed
6. Does the claim concern a contract concluded dnpngumer and the consumer is the debtor?
YES NO

l (move to point no 8)

7. Was the ?\or domiciled in the Nxmber State of origin at the time of the institution of proceedings?

YES NO
refuse issue of EEO because a judgment against a consumer may only be certified
as an EEO if it was given in the Member State of the consumer’s domicile

8. Has the document instituting the proceedings or any summons to a court hearing been served on the debtor in
with Articles 13 or 14 of the regulation?

/ \

YES NO
inform the claimant that deficient service may be cured (Art. 18)
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9. Was the debtor duly informed about the names and addresses of parties, amount of claim, interest, grounds o

procedual ste/ps necessary to contest iclaim?

YES NO
l inform the claimant that deficient information may be cured (Art. 18)

10. Does the Member State of origin offer the debtor the right to apply for a review of the judgmertircuthetances
described in Art. 19 of the regulation?

\

YES NO
issue EEO refuse issue of EEO because national law does not comply
with minimum standards of the regulation.

POLI SH PERSPECTI VE

First of all, it is important to mention that the Polish legal system and civil procedure differ
significantly from the procedures in countries whose legal systems follow common law
patterns. If one were looking for similaritie@th foreign legal systems, the German and

Austrian civil procedures would need to be indicated as influencing Polish law in this regard,

both in the past and nowadays.

The main body of law related to the civil procedure is included in a single stahde

Code of Civil Proceduré of 1964 tat was subsequently amended. It is a voluminous book
with slightly over 1200 articles regulating contentious and-camtentious procedures,

enforcement proceedings and domestic rules regarding arbitration.

After joining the EU in 2004, the Polish courts began forming a part of the European
Court network in civil matters and began applying the respective provisions of the EU laws

related to civil procedure that have priority over the domestic C.0.C.P.

What is impetant from an EEO perspective is that Polish civil procedure also

recognises a collection of simplified

proce

documents or documents in which the debtor recognised the claim. Court verdicts are
enforceable féer they are affixed with the stalled enforcement clause (an official statement
that the verdict is final, binding and may be enforced). Enforcement proceedings are conducted

by bailiffs under the supervision of the judges of District Courts. The sffeetss of the

enforcement, as in any other country, depends mainly on the financial standing of the debtor

and the presence of easily accessible assets.

The EEO is regulated in articles 7?95 795 C.0.C.P. Polish civil procedure also
provides minimum standards that are required to issue an EEO and as it is required by Chapter
lIl of the EEO egulation According toPolish law it should be considered that judgments
including the uncontested claimscaauthentic instruments in which the debtor has recognised

the claim within the meaning of tf&EO egulation arg®

1) judgmentsconcerning recogeed claims (Art. 213 8§ 2 & ArB33 § 1.2C.0.C.P);
2) judicial decisions by defaulft. 339C.o0.C.Pand Art. 333 § 1 poiri2 C.0.C.P);
3) settlements concluded in the course of the judicial settlement proceedimg223

C.0.C.P);
2] Horobi owsKki a n Bxample§S of K &dlish § ,judgments with EEO certificate
<www.wroclaw.so.gov.pl/grant2007/d&daim-PolandEN.ppt> accessed 3 June 2015.
%Kodeks postepowania cywidCo€®d [ Code of Civi l Procedur e
%G Kara$, Regulation (EC) No 805/2004 of the European Parli
Enforcement Order fo wuncontested claims — applying it in the Polish court practice,

<www.wroclaw.so.gov.pl/grant2007/data/App8BblandEN.ppt> accessed 1 June 2015.
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4) settlements concluded within the settlement proceedings conducted prior to the
institution of the disputable proceedinggt 184 C.0.C.P);

5) settlements concluded through mediation and subsequently approved by the court

6) writs of payment issued in order proceedings.(485C.0.C.P);

7) writs of payment issued in warning proceedingg.(498C.o.C.P);

8) notarial deeds, in whbh the debtorubmitted himself to enforcement;

9) banking execution titleowever this one quite recently was held as unconstitutional)
In connection to the EEO regulation new provisions implementing the above regulation have
been introduced into the C@P.. The Act of 17 February 2006 has amended the C.0.C.P. the
new provisions entered into force on 5 May 2806.

Provisions of the C.0.C.P. concerning procedure of issuing an EEO certificate
introduced by the Act of 17 February 2006: &6 § 2C.0.C.P, Art. 795 — 75¢ C.0.C.P.,

Art. 82gzgmd 8268C.0.C.P., Art. 825 point 5 C.0.C.P., Art. §400.C.P., Art. 1158and 1153
C.0.C.P

TheEEO regulation establishes two fundamental principles of enforcement in the state
in which enforcement is sought:

1) abolition ofexequatur —Art. 5 “ A judgment which has been
Enforcement Order in the Member State of origin shall be recognised and enforced in the other
Member States without the need for a declaration of enforceability anolvahy possibility
of opposing its recognition.”

2) a judgment that has been certified asEEO by the court of origin should, for
enforcement purposes, be treated as if it had been delivered in the Member State in which
enforcement is soughtArt. 202 andrecital 8 of the Reamble to th&EO regulation.

In Poland according to Article 7%.0.C.P?° an execution document shall be the basis for the
execution. The execution document is an enforceable title complete with the execution formula.
Giving theenforceability clause is necessary for the possibility of enforcement procedure in
Poland.In Poland lhe executive body is a court executive officer who can start the enforcement
upon the application of a creditor after submitting the enforcement titte emifiorcability

clause by the creditoProcedure of givinghe enforceability clause to enforceable titles with
EEO certificate from the state of origin is specified in Article 11581 1153C.0.C.P.

Court judgments from EU Member States, settlememmsluded before these courts or
approved by these courts and authentic instruments made in EU Member States, provided in
these countries witan EEO certificate, are execution titles and are suligeenforcement in
Poland after providingnforceabilityclause An enforceability clause is given to the execution
titles fromArt. 1153 C.0.C.P. by a District Court ofdhe bt or ' s general juris
jurisdiction cannot be determined a District Court in which circuit the enforcement must
start.

In Poland quite a few difficulties have been encountered witpribeedureThe first
one is thathe measure is relatively ndar some judges especially those without any EU law
training or practice. So broadly speakingjegal termsthereis a certainlack of familiarity
with the provisions of the [EO regulation andeluctance to certify a judgment as enforceable
against a debtor where the debtor has not defetite proceedings. Furthermongnen a
judgment has been certified as BEO, difficulties are encountered in the jurisdiction of
enforcement where local agencies are equally unfamiliar with the procedure and can be
reluctant to enforce the certificate as against the debtor. These difficulties have operated, to
some extent, to underminecth s p ibehind tieEEO certificate regime.

2Tibid.
2ibid.
2ijbid.
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Another issue is theedhys in having th&EO issued.As an example of iee of the
caussof delay is when figures in the original judgment do not correspmtibse in th&eEO
certificate of the originatingaurt. For example, the accrued interest up to a certain date may
be calculated differently in each document so that the receiving court doesaltiypknow
what sum is to be “enf or ce dEEO eghlatiennstateshhatu gh A
neitherthe original judgment nor the certification BEO may under any circumstances be
reviewed as to their substanmgthe enforcing Member State.

An interesting legal dispute arose in France, wheres danuary2012, the French
Supreme Court for Private ammercial MattersQour de cassation) ruledfor the first time
onthe EEO The issuéefore the court was whether an EE®tificate could stand and justify
enforcement measures after the certified decisazhbeen set aside in its legal ordeorigin.

The true legal issue could be put into a question: is the ¢gleificateautonomouor not?

TheFrench ourtheld that it could not despite the facatlhecertificate had not been
withdrawn in its legal order of origifGermany) The court also poited out thatn many of its
provisions, the EEO Regulation provides that certificates wrongly issued must be withdrawn
by the court of origin (sedtrticle 10). Article 6 of the EEOegulation even provides so for
cases when the certified decision baased to be enforceabléne French Court observed that
apossible interpretation of these provisions could be that certificates only stop producing their
effects when they are withdrawn, and that they stand autonomously until this happens.
However, anotlr interpretationis that EEO certificates only facilitate the circulation of
judgments, and they are therefore not autonomous. If such judgments disappear, they cannot
stand anymoreThis interpretatiorwas seemingly endorsed by tl@®ur de cassation, which
relies on the provision of Aicle 11 of the EEO regulation which states thathe EEO
certificate shall take effect only within the limits of the enforceability of the judgment.

That was the reason whiyetFrench ourt ruled thatthe EEO certificateould not fnd
enforcement measures in France after the German court of appeal had ruled that the German
certifi3e0d judgnent was not enforceable anymore arsteng enforcement meassraad to be
lifted.

The French decision was interesting from a Poliskgextive, because in Poland, like
in Francecreditors seeking to enforce EEO certificates after the underlying judgment has been
finally set asideare thus committing a wrong.

CONCLUSI ONS

The question must be stated as follows: is it possible to telplopwiar these orders have been
since they were intracted? Definitely not in Poland; Howevdrased on theaeseach
conductedy this paperit can also reasonably arglthat there is no hard data about it in other
EU countries as well. This may liecase there are no official or even unofficial numbers
about how many EEO dificates have been issuednfdrtunately therefore, it is difficult to
find hard and fast figures on thisatter Nonetheless, the paperoptimisticthat this situation
mightchange in due coursehen issuance of EEO orders will become more organised

Based on the research of this paper, igued thaEEOs are not widely popular, not
only in Poland, and the reason for that is probably the relative lack of EEOsapeiied for
by judgment creditors in Member States. It can be put down to a reluetgeneral reluctance
to get involved in crosborder litigation or just a general lack of knowledge about the existence
of the EEO process. When it comes to generaktahce the reason for that might be the
uncertainty as to how much it would cost to pursue execution procedure in the country of
enforcement.

30 Gilles Cuniberti, French Supreme Court Rules on European Enforcement Order (26 Mardh 2012)
<http://conflictoflaws.net/2012/frenesupremecourtruleson-europearenforcemenbrder/> accessed 20 June 2015.
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It could be assumed that the existence of the EEO would be a great boon to those who
are owed money as the resol foreign purchases or trade deals that have gone wrong. Sadly
because there is no statistical data avail at
the legal authorities in Poland and other Member States need to do a bit more toawesesav
of this very useful tool and start collecting and presenting data about its use.
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FREE TRADE ANBSPOSE BIRLI TY TO APNREVENT
ALLEVI ATE POVERTY

MURUGA PERUMAL RAMASWAMY !

ABSTRACT

Whenevethe WTO has been called upon to address various trade plus issues like environment
or human rightsmuch oftheunderlying concerns hawan inherent motivation torevert trade
distortion rather than securing the goals of environmehiuman rightsThe rationale of the
choice of trade plus issuesses an intriguing questiowhethetheWTO could be an effective
platform for poverty alleviatiod Inpursuit of examinig theviability of atrade relateghoverty
agenda, the paper examines some of the theoretical foundations governing free titgle and
nexus topoverty issues. The paper traces the developmental gothsyf the GATT and the
WTO, to examine thescope for seeking specificmandate of poverty alleviatioffhe final

part examines the international agenda on poverty alleviatiomer tohighlightthe potential

role which theWTO could playin strengthening the global drive aimed at elimination of
poverty in all forms.

Keywords: Free Trade, Poverty Alleviation, Development, GATT and WTO, Trade Related
Poverty Agenda.

| NTRODUCTI ON

‘It is because mankind are disposed to sympathize more entirely with our joy than with our
sorrow, that we make paradeaurr i ches, and conceal our pover|
-Adam Smiti
The above words of Adam Smith, from his much less known Wbine Theory of Moral
Sentimentsis probably the most apt quote for the free tradeh® tend to boast the fruits of
trade liberalization witout taking cognizance of what it fails to address effectively. Since the
emergence of the WTO, the pace of globalization has witnessed greater momentum and the
evidences of the gains of free trade are increasingly claimed to be ostensive in many societies
across the globe. However, the adverse impact caused by undesirable ramifications of free trade
or its major shortcomings requires more attention, not only to safeguard the affected interests
but also to sustain free trade in the long run.

One of the majoconcerns, which regrettably has not attracted sufficient consideration,
both at domestic and international level, is the issue wény caused or elevated by an
increase in free trade. Although the trade related or trade plus ageth@aNTO primarily
benefits free trade, it still strengthens the @ctbn of related subjects (for instance, the IPR
protection)which could be seen as a secondary benefit resulting from the process. However,
this doesnot create any major concern relating to the effeaiss of the international
protection of the related subjedtsr example IPRs, environment or human rightsecause
they are otherwise protected by binding multilateral regimes. In comparison, however, the
international agenda to alleviate poverty iarked by the conspicuous absence of binding
international obligations. Therefore, any attempt to explore the role of international trade
regime to alleviate poverty should be wary of such difference and seek a distinct role for the
WTO in the fight againgboverty.

1 Asscciate Professor of Law, University of Macau. The author would like to acknowledge and thank the research grant
received in support of international obligations research project and for the conference support in presenting thisgaper at
4th InternationeConference on Trade, Business, Economics andheld atUniversity of Oxfordduring 16-18 November

2015

2 AdamSmith, The Theory of Moral Sentiments (Dover Publications In2006)48.
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The presenpaper seeks targue that the WTO should develop a poverty alleviation
agenda not as yet another ‘means’ to achieve
However, such proposition would be met with various challenges including the very pertinent
guestionof whether a poverty alleviation agenda will fall within the scope and objectiire of
WTO regime It is equally important to see how such an agenda has the potential to enhance
the legitimacy of the WTO. Firstly, this paper investigates how free tramheiges
comprehend the issue of poverty by examining some of the theoretical under pinning of free
trade. Then the paper analyses how poverty alleviation goals can be comprehended within the
developmental objectives of the international trade regimensisriaed in the preamble and
specific provisions of the GATT 194hd theWTO. The paper then traces some of the major
international initiatives with developmental goals and how the issue of poverty is specially
addressed within the scope of the broadereigpmental agenda. The concluding part also
raises some relevant caveat in seeking to address poverty alleviation within the WTO
framework andighlightits limitations.

THEORI ES OF PEEEDOES POVHERY MAT

The foundations of free tradeunded inthe theory of absolute advantag@ropounded by
Adam Smith in his clagswork* T WVealth of Nationy itself is the result of his criticism of
the mercantile system, which favoured one interest by ignoring the ttiseargued thathte

prescriptionof foreign trade by Adam Smith “ | f a foreign country c:
commodity cheaper than we ourselves can make it, better buy it of them with some part of the
produce of our own industry empl oy¥®shoudn a wa

not be read in isolation of his critique of the mercantile system that dominated the foreign trade
policy during his time.

There is a greater reminiscence between the caveats Adam Smithregeseting the
manner in which foreign trade under mercangitdicy was promoting the interest of the
industry over that of the consumers and how free trade is sought to be promoted in modern
times. Upholding consumption as the sacrosanct value, Adam Smith categorically argued that
any promotion of the interest ofrqducers should be subservient to the interest of the
consumers. He arguédh adnsurhption is the sole end and purpose of all production; and the
interest of the producer ought to be attended to only so far as it may be necessary for promoting
that of te ¢ o n ¢ Hisnstout .critique of the mercantile system in this regard seems quite
reminiscent of how the modern world trade regime under the WTO or the member states are
arguably more focused in promoting some interest over others.

The thesis of Adam Sith in his book— the Wealth of Nations, which challenged the
practices of the mercantilist doctrine is well summarizetiénbelowthree succinct points

First, he demonstrated that trade, when freely initiated, benefits both parties. Second,

he arguedthat specialization in production allows for economies of scale, which

improves efficiency and growth. Finally, Smith argued that the collusive relationship
between government and industry was harmful to the general popdlation.
While the first two pointglearly demonstrates the advantage of free trade, the last one raises
a fundamental reprimand, against which modern free trade regimes should constantly guard
itself. This is crucial to ensure that the free trade system does not face risk of fallitigeinto
very same blemishes, for which it was propounded as a cure in the first place.

The distinct scope of the free trade doctrine to benefit the whole population and not just

a selected interest or a class in a society is comparatively highlightedgicdiveobservation

3 Adam Smith An Inquiry into the Nature and Causes of the Wealth of Nations (ThomasNelson, 1843185.

4ibid 274.

5 L LaHaye,Mercantilism in David R. Henderson (edQoncise Encyclopaedia of Economics (2" edn The Library of
Economics and Libert2007) <http://www.econlib.org/library/Enc/Mercantilism.htmaccessed 2 November 281
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While the mercantilist policies were designed to benefit the government and the
commercial class, the doctrines of lais&are, or free markets, which originated with
Smith, interpreted economic welfare in a far wider sense ofngpastg the entire

population®
It is important to note that when Adam Smith propounded the free market philosophy as an
antidote to shortcomings of the mercantil e s
of the entire population’ was sihdodtheffraetrdde ment a

system was conceived. That fundamental value of seeking a wider economic value of entire
population and not the interest of some segments of that population should form the basis for
any evaluation and validation of modern free trestgmes.

Subsequent to Adam Smith, David Ricardo refined the free trade principles with his
theory of comparative advantage, which had a profound effect on expansion of global free trade
and liberalization of markets. The theory of comparative advanégtgipon the fundamental
premise that individual nationsven if they enjoy absolute advantage in producing all goods,
should focus on engaging their labour in the production of goods in which they enjoy the most
advantage and import the goods on whiobytenjoy the least advantage. He argued that a
nation which focuses on producing goods on which it enjoys a comparative advantage and then
freely engages in foreign trade would not only benefit itself but also other nations with which
it engagesn free tade. He believed that

Under a system of perfectly free commerce, each country naturally devotes its capital

and labour to such employments as are most beneficial to each. This pursuit of

individual advantage is admirably connected with tiniversal goodf the wholg’
Al t hough, Ricardo’s conviction that pursuit
will result in universal good of the whole is admirable, it is crucial to note that such conviction
is based on certain assumption with regard te tepital and labour are engaged in the relevant
pursuits.However, studies have demonstrated that the prevalence of poverty in a nation could
affect the engagement of certain factors of production like labour, which in turn will impact
the building of a omparative advantage of the nation. For example, a study on impaar of
trade patt erpartfiom thaidlgence of aatwgve a@mparative advantages,
the income | evel of countries is th®&n import

DEVELOPMENTAL IOBEISETCHESATT AINDBNTO ANBE
POTENTI ALPCPVMVERAYLEVI ATON AGENDA

Through the preamble of the GATT 1947, the founding member states of the GATT clearly
undertook to conduct their trade and economic relations in consowéhca set of specific

goals that have clear ramifications for economic development and consequentially upon
poverty alleviation. These includeategorical objectives to raise standards of living, ensure
full employment including growing volume of reakimme, develop the full use of the world
resources and expand production and exchange of goods. The preamble of the GATT explicitly
recognizes the desire to contribute to the above objectives, which has motivated the parties to
the GATT to devise the fundamtal arrangements in international trade regime namely those
aimed at reducing tariff and naariff barriers and eliminating discriminatory trade practices.

The above elements of the Preamble of the GATT 1947 demonstrate that the objectives of the
GATT were aimed at achieving a higher set of value proposition that are pertinent to any drive
for development and poverty alleviatioh reveakthat such objectives we clearly perceived

as an end and theternational tradeegime was conceivess a meant® achieve those ends.

6 ibid.

7D. Ricardo,0n the Principles of Political Economy and Taxation (3 edn,Botoche Book001)

8 R.MaselandandA.D. Vaal,  Trade, development, and poveityn duc e d ¢ o mp a (2811)20(2TheaJdwnalnft a g e’
International Trade and Economic DevelopmEs, 154
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The pertinence of the objectives of the GATT in developing global poverty alleviation
drives and the prominence of such objectives as a goal of the GATT should make international
trade regime an indispensable platform for the fegiginst poverty. Apart from the objectives
enshrined in the preamble of the GATT, other specific provisions of the GATT could also be
interpreted to have positive implications for poverty alleviation. Provisions setekauieve
development through tradieserves particular attention in this regard. Part IV of the GATT
specially dealing with trade and development as a subject matter was not part of the original
legal text but was subsequently introduced in 1®&$came into force in the following yeér
It is interesting to note that Part IV in itsellas motivated by some of the keobjectives
enumerated in theramble of the GATT discussed above. In particular, Part IV of the GATT
specifically refers to “the raising of stanc
the economies’ as the basic objectives of 1
atainment of those objectives ftire LDCs

Other than reiterating the basic objectives of the GATT, Part IV enshrines a set of its
own specific objective$ that are quite pertinent for achieving development, whan also
help alleviate poverty. Whilacknowledging themportanceo f ‘ ex port ear ni ngs
prices’ for the economic development of the
individual and joint action to promote economic development and improve standards of living
in the LDCs.It is interesting to note that Part IV objectives explicitly recognize that
international trade as a ‘means of achievi
extent authorize the use of special measures (governed by specific rules and proaedures) t
promote trade and development of LDCs.

Based on the objectives of the GATT and specific objectives of Part IV, the parties to
the GATT have agreed on several new measures to promote development in LDCs. The agreed
measures, aiming to expand the expamnangs of LDCs, recognize the need for various
positive efforts to be maddt includes the creation of more favourable and acceptable
conditions of access to world markets for primary or processed and manufactured products of
LDCs and provisions for faltfating financial assistance to development. The agreed measures
in Part IV contemplates promotion of collaboration with other intergovernmental bodies and
the UN agencies focused on trade and economic development of LDCs. Interestingly, Part IV
ofthe GATT requires that the adoption of agreed
purposeful effort’ of the member states both

Part IV has introduced a range of specific commitments to further development through
means of trade. They include commitments for developed members to reduce and eliminate
existing barriers and to refrain from introduction of new barriers (including fiscal measures and
policies) affecting the products of particular export interest to LOO®aintain trade margins
at equitable levels for imported products that are wholly or mainly produced in the territories
of LDCs, to provide greater scope for the development of imports from LDCs and have special
regard to the trade interests of the LDOsew considering the application of other measures
permitted under the GATT. Although, the commitments are mainly prescribed for developed
member states, it is interesting to note that LDC members are also required to take appropriate
action to implement #aprovisions of Part IV for the benefit of trade of other LDC members
Finally, it is important to note that member states are also required to collaborate jointly, both

9 However, it is pertinent to take note that it took much longer before all parties to the GATT accepted the Protocol amending
the GATT to ntroduce Part IV on trade and development, which was achieved only in 1979. This evidences the initial
reluctance of some member states to accept the expansion of developmental objectives within the framework of the GATT.
VSee “Principl ddiclexXXXVI, RtV dradeiand Bevélopment, General Agreement on Tariffs and Trade
1947.

11 However, this obligation is subjected to the qualification that the contemplated action is consistent with their individual
present and future development, fineh and trade needs. See para 5, Article XXXVII of GATT 1947.
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from within the framework of GATT and other sour¢és further the objectives ofade and
development as prescribed in Part IV of GATT.

In order to review the application of Part IV of the GATT and to deal with relevant
consultation on its applicatiprthe GATT Committee on Trade and Development was
establishedA similar committee withan expandednandate waslso establishednder the
auspices oWTO. Interestingly, the expanded mandate of the WTO Committee on Trade and
Development contemplates its role in not only coordinating the work on development within
the WTO but also its relathship to developmemelated activities in other multilateral
agencies. This newly recognized role of the Committee supports the argument that WTO
should carry out the implementation of it development mandate in coordination with other
major internationadevelopment initiatives and the pertinent international organizatfons
Such an approach is particularly useful in learning how a broader development agenda under
GATT/WTO could be transformed into specific poverty alleviation goals from the experiences
of other international developmental initiatives addressing the issue of poverty, some of which
will be examined in the next section of the paper.

The development mandate of the GATT received a major practical boost when the
parties to the GATT approvedeh ‘ e n a b | ,iwhiap provided dos &more pronounced
differential and more favourable treatment, reciprocity and fuller participation of developing
countries in 1979* The privileged treatment to developing countries initiated by the enabling
clause ontinues to find place in several WTO Agreements, which explicitly recognize a special

and differential treatment to developing countfiesloreovey * wai ver ' for acti

developing countries could also granted by the WTO General Cdfiitie eypanded and
dispersed WTO mandate promoting development subsequently culminated in a comprehensive
development agenda in the Doha ministerial meeting, which set a more ambitious future course
for the development mandate of the WTO.

Apart from the future aarse, the ministerial meeting in Doha also addressed other
developmental issues including the effective implementation of developmental goals that are
already present in the existing WTO agreements. The Doha Declaration enlisted around 21
different subjed requiring negotiations or implementation actions, a detailed discussion of
which is not warranted hetfé However, it is important to mention that ambitious
developmental aspirations under the Doha Declaration evidences the continued confidence
over the WO by the global trading community that it could be an effective and viable platform
for achieving the goals of development in th& 2éntury.

The extensive set of developmental objectives and commitments of both the GATT and
the WTO identified in the afive section raises a pertinent question regarding how they could
be transformed into specific poverty alleviation goals. In this regaisl highly relevant to
refer to the UN General Assembly Resolution, which prescribes the indispensable need for any
development objectives to ultimately achieve individual wellbeing, which should be one of the
core focus of any poverty alleviation agenda. The UN Generainitdy Resolution proclaims
as below:

12 For example, the member states are required to collaborate with the United Nations and its organs and agencies, including
any institutions under the auspices of the United Nations Confetendeade and Development (UNCTAD). See Article
XXXVII 2(b) of GATT 1947.

131t is equally important to take note that the mandate for such cooperation is equally supported by the requirement of Part IV
of the GATT, which as discussed earlier requires mestages to collaborate jointly among themselves as well as with other
sources to further the objectives of trade and development. See Article XXXVIH),2GATT 1947.

14 See the decision by the signatories to the General Agreement on Tariffs and8rildeember 1979 (L/4903).

15 See for a detailed description of the special and differential treatment provided for developing countries in different WTO
agreements, Committee on Trade and Devel op meAgteemeritsapde ci al

Deci sions” Note by the WTO Secretariat, (WT/ COMTD/ W/ 196) ,

16 See Article IX:3, The Agreement Establishing the WTO.
17 See Doha WTO Ministerial Declaration, WT/MIN(01)/DEC/1 dated 20 November 2001
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The ultimate objective of development must be to bring abastained improvement

in the wellbeing of the individual and bestow benefits on all. If undue privileges,

extremes of wealth and social injustices persist, then development fails in its essential

purpose. This calls for a global development strategy basgoint and concentrated
actionlgy developing and developed countries in all sghefe&conomic and social

i f e ..

The recommended action includes the economic sphere of trade and finance, which can support
the proposition that any development goalstédrnational trade regime should equally seek a
sustained improvement in the wellbeing of the individual.

The agenda of trade and development should therefore move beyond broader societal
goals like greater economic growth of a nation or overall dewetop of a society to be more
focused on individual wellbeing. In order to translate the broader developmental mandate of
the GATT/WTO into specific poverty alleviation goals, it will be necessary and relevant to
look into the experiences of how other im&@tional developmental initiatives have addressed
the issue of pverty and how the GATT/WTO hassponded to such initiatives.

POVERTY ALLEMINATIINONERNATI GNAOIP MEERNM AL AGENDA
AND THE POTENTE AOF RMHE WTO

Beyond its primary mandate to achiemed maintain global peace and security, the UN has
also been a pioneering organization in promoting development and poverty alleviation. The
UN General Assembly created an exclusive global development network in 1965 through the
establishment of the flagg United Nations Development Programme (UNDP), which
brought together other related UN initiatives under a single umbrella. The UNDP has been
extending support to address developmental challenges around the world through capacity
building for achieving iman development including poverty reduction. As a primary UN
network focused on development, it has been in the forefront of facilitating the achievement of
various developmental goals of the UMcluding the Millennium Development Goals
(MDGs). Developrent goals have also been part of the mandate of other UN bodies that have
addressed the issue as part of their idteciplinary interest. The United Nations Commission
on Trade and Development (UNCTAD) and the United Nations Environment Program (UNEP)
are some of the important initiatives that have been addressing the issue of development in its
interdisciplinary dimension involving the issue of trade and environment respectively.

One of the important international poverty agenda could be found as freetAdjenda
21, an important road map for achieving sustainable developmehalance with the
environment The major aim of the poverty agenda within Agenda 21 is interestingldaat
enabling the poor to achieve sustainable livelihood. In enumerating the basis for seeking an
action on poverty some of the key points raised are relevant to note. Firstly, the recognition of
poverty as a multidimensional problem that also includesragin in international domain is
very important element for any efforts to address poverty as an interdisciplinary issue
warranting i nternati onal attent i o nspecifi¢ t al s
programmes to tackle poverty and internaticefédrts supporting national efforts, as well as
the parallel process of creating a supportive international environment, are crucial for a solution
t o t hi s!®The ohdlldngementifiedin specifically achieving greater equity in income
distribution is particularly relevant in the light of the growing concerns regarding trade induced
income gaps between the rich and the poor in countries where free trade has contributed to
overall economic growth. The explicit recognition that the fight againstrpoiethe shared
responsibility of all countries is another significant contribution of Agenda 21.

18 See Resolution 2626 (XXV) adopted by the UN General Assembly 4texttober 197¢A/RES/25/2626), para 7.
¥See “Combating Poverty” Chapter 3 in AGENDA 21, United Na
14 June 1992, U.N. GAOR, 46th Sess Agenda Item 21, UN Doc A/Conf.151/26 (1992), para331R.
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Agenda 2highlights how a development policy without regard to the sustainability of
the resources will cause productivity declines and ultimately haxersslimpact on poverty
(UNEP, 2011¥° Some of the notable activities proposed under Agenda 21 that are relevant to
ourongoingdi scussion i ncl ud e-trmdteategylaimgdrateentablisiing “ a
the best possible conditions for sustainablel|segional and national development that would
eliminate poverty and reduce the .A'Moequaral i ti e
call for introduction ofspecific poverty alleviatiormeasures by national governments in
assistance and cooperatiovith appropriate international organizations are particularly
relevazr;t for any arguments aiming to promote similar activities under the auspites of
WTO.

Finally, the call made by Agenda 21 that the UN system in cooperation with its member
statesand other appropriate international organizations should make poverty alleviation a
major priority is an important source for inspiring the involvement of the WIh@.emphasis
on resource flows, structural adjustment, social concerns and provisionm$&astes to the
poor and needy are highly relevant in examining the role of economic institutions like the WTO
in addressing poverty. The emphasis on the need to mobilize international cooperation and
address the root cause of poverty is relevant intilyerg the role of the international trade
regimes to identify and address trade induced poverty. The UNCTAD for example has
established a specific Trade and Poverty Unit (TPU) which provides policy recommendations
through research and policy analysis @stigating the links between trade and poverty
reductiort® mainly focused on Africa and the LDCs.

After Agenda 21 was established in early nineties, the issue of development and poverty
alleviation received a major attention through the UN Millennium Dgretnt Goalswhich
were established towards the turn of the century. Among, the eight specific MDGs resulting
from the Decl aration, ‘eradication of extrem
most goal and ‘devel opmanhieVvegdebal opmenneér
eighth goaP* Although there are eight distinct set of goals, cumulatively they help address
various dimensions of poverty. In the past fifteen years, since the MDGs were set, ffragress
beenachieved in reachg the goals although disparity is withessed among different parts of
the world and even within different parts of a same country. Progress was also not uniform
among different goal® In response to the MDGs, the WTO has mainly focuseavark
towards pomoting the goal of building a global partnership for developrifedbwever,it
has acknowledged the relevance of its work towards achieving the goal of eradicating extreme
poverty and hungé¥ It is this relevance, which needs to be explored and devefoghédr in
order to ensure that the key strength of the WTO mechanism as a distinct organization in

20 A detailed exposition of the nexus between sustainable development and poverty allegiatiesee in this UNEP

Report.

21 AGENDA 21, 0p.cit. para 3.13.12 (emphasis added).

22M. MacDondd, Agendas for Sustainability: Environment and Development into the Twenty First Century (Routledgel998)

This work makes a succincomparison of the poverty agenda in Agenda 21 with some other proposals to address world
poverty.

23 According to UNCTAD the key areas examined by its TPU in the context of nexus between trade and poverty includes a)
composition of trade and the nature of specialization, b) level of development and the structure of production and employment
c) interdependence between trade other international economic relations and d) role of trade policy in national development
strategies. See UNCTAD, “hfp/andtad.om/endPagesstALRO/Ttageddowedylaspx i on” at
24 The other six MDGs seek to 1) achieve univiepsanary education, 2) promote gender equality and empower women, 3)
reduce child mortality, 4) improve maternal health, 5) combat HUIV/aids, malaria and other diseases and 6) ensure
environmental sustainability.

25 United NationsThe Millennium Development Goals Report 2015 (United Nation2015) A detailed account of the progress

in achieving the MDGs during the past 15 years United Natianse found in this Report.

26 The WTO work in this regard has been mainly confined (reflective of itsaoyi mandate) to developing an open, tule

based, predictable, natiscriminatory trading system, which is recognized as part of target 8A under the MDG 8.

27’See for a detailed account of WTO’'s wor k-AGlobald#x rdt nveDrGssh i pWT O
available ahttps://www.wto.org/english/thewto_e/coher_e/mdg_e/global_partnership_e.htm
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international economic relations provides the much needed vigour in the fight against global
poverty.

The end of the target period of MDGs saw the reneaalew hopes through the
establishment of a new set of sustainable development goals (SDGs) through the UN 2030
Agenda for Sustainable Development that was agreed upon recently in SeptemzémTae15
2030 Agenda for Sustainable Development sets out $#aiBable Development Goals with
169 associated targets, which are more sprawling than the MDGs and the issue of poverty
alleviation continues to be the first and foremost of the goals with a distinct emphasis. It is

interesting to note that unlike the MBG t hat wer e ai med at ‘eradic
povertnewly estabiske&s DGs are more ambitious and art
poverty in al/l its forms everywhere’

With a more ambitious global poverty alleviation agenda set by the UN ua@&30
Agenda for Sustainable Development, core economic organization like the WTO cannot
continue to stay in the side linekpoverty battle and a much direct involvement is the need of
the hour?® Having experienced in working towards the MDG of achigulavelopment during
the past 15 years, it is a high time for the WTO to seek a more concrete path in contributing
directly towards the fight against global poverty during its future course of promoting the
SDGs. Recently, the WTO itself has made sométnies inthe direction by conspicuously
assertingts interest orthe issue of poverty in partnership with the World B#hkhich is an
encouraging sign. However, this needs to be nurtured further by systematically studying and
developing the role of WO as an effective platform to alleviate poverty and ultimately tap its
fullest potential to win the formidable battle against global poverty.

CONCLUDI NG REMARKS

Any proposal for a poverty alleviation agenda, especially for an international regime that is n
mandated to address the issue, should identify key challenges and practical concerns and seek
solutions. For example, in tracing the developmental goals, upon which the GATT was
founded, it is important to examine whether such macro developmental haa¢sany basic
scope for seeking a manddte poverty alleviation. It is equally important to examine the
practical challenges faced in expanding the mandatee®/TO to comprehend newer fields
of trade plus issues. In this regard, specific attensioould be paid to the resistance that
prevailed against the attempts to comprehend newer issués ththWTO framework. For
example, the issue of competition, in spite of its characteristic that fits in very much within the
typical rationale of choice dfade plus issues fahe WTO, has not gained much ground in
being part of the WTO mandatk deserves a critical examination to identify the underlying
causes for the resistance.

Similarly, the scope and inherent limitationgledWTO in influencing dmestic policy
issues, is one of the key factors that need to be examined attampt to seek a trade related
poverty agendaAs concerns like growing disparity in development, increasing gap between
rich and poor, the implications of trade on povertyele (absolutess relative poverty) etc
could often be seen as a matter of cognizance for domestic policies, the role and limitations of
WTO in promoting poverty alleviation needscloser scrutiny. Finally, it is equally important

2%See UNGA, “Transforming our world: the 2030 Agenda for Su:
Assembly on 25 September 2015 (A/REBL).

29 Realizing the multidimensional nature of the SDGs, the UN itself has sought to consolidate its strength by bringing together
various related frameworks and outcomes under one platform in order to strengthen its march towards the achievement of
SDGsin the next 15 years. The pertinent frameworks in this regard includes the Agenda 21 of 1992, the Paris Agreement on
Climate Change 2015, the Addis Ababa Action Agenda 2015 on financing for development, the Sendai Framework for Disaster

Risk Reduction 208, SIDS Accelerated Modalities of Action (SAMOA) Pathway 2014, and the Future We Want Resolution

of the Gener al Assembly 2012. See United Nati ons, “Sustai
https://sustainabledevelopment.un.org/fraroeks

30 TheWorld Bank and the World Trade Organizati@he Role of Trade in Ending Poverty (The WTO 2015).
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to examine some practiceneans for gradually bringing a pawe agenda within the WTO
framework. In this regard the enquiry on the international agenda on poverty alleviation
pursued by key international organizations and their limitations is important in order to identify
whether a poverty agenda would be better served with or without the involvement of the WTO?
In spite of the above caveats, it is clear that an effective fight against global poverty
would require a mukipronged approach supplemented by major internation#tiaés. In
this regard, the premise that the direct involvement of the WTO in a poverty alleviation agenda
will provide a much needed boost to the fight against global poverty could hardly be
challenged. Based on suehpremises ad the renewed hopes fan expanded poverty
alleviation agenda under the 2030 Sustainable Developmgenda, the efforts téurther
explore andnvolve the arsenal of WTO in the fight against global povamtthe indispensable
need to fully enjoy the fruition of free trade.
References

Smith,A. (2006)The Theory of Moral Sentimentlew York: Dover Publications Inc.

Smith, A. (1843 An Inquiry into the Nature and Causes of the Wealth of NatBdisiburgh:
ThomasNelson

Ricardo,D. (2001)On the Principles of Political Econgnand TaxationThird Edition 1821
Ontaio: Botoche Books

LaHaye, L. (2007) Mercantilism in David R. Henderson (edConcise Encyclopaedia of
Economics2nd Edition,The Libraryof Economics and LibertjOnline] Availablefrom
http://www.econlib.org/library/Enc/Mercantilism.htrfAccessed November 203]

MacDonald M. (1998) Agendas for Sustainability: Environment and Development into the
Twenty First CenturyLondon: Routledge

Maseland R. and Vaal A. d. (2011)Trade, development, and poventyluced comparative
advantageThe Journal of International Trade and Economic Developri2én{2),153.

UNEP,(2011)Towards a Green Economy: Pathways to Sustainablel®@ment and Poverty
Eradication Nairobi: United Natns Environment Programme

United Nations(2015)The Millennium Development Goals Report 20New York: United
Natiors.

World Bank and the World Trade Organizati¢2Q15)The Role of Trade in Ending Poverty
Geneva: WTO

VOLUME 1ISSUE 1 ISBN: 978-1-911185-10-9 (Online)  ISSN: 2397-6942 (Online) www.flepublications.com


http://www.econlib.org/library/Enc/Mercantilism.html

International Journal of Law and Interdisciplinary Legal Studies| 79

COMPLI ANCEGNFLI CTS I N FTHREGURLIATI ON OF
FI NANCI AL SERVI CES

SHAWN WASHINGTON MPA?

ABSTRACT

Compliance professionals in financial services must face personal risks when ensuring others
follow the guidelines of the Securities and Exchange Commission and Financial Industry
Regulatory Authorities Ethics in this morally biased industry nmsaeffective selfegulation

to police bad behaviws of employeesThose who understand the complexity of the financial
markets are in the best position to prevent unethical balravibese individuals are typically
portfolio managers, traders, markeakers, financial advisers, or underwriters whose salaries
outweigh the risk and compensation of the compliance offidérere have been numerous
scandals within the financial services industry in the 21st century where officers -of self
regulatory policis were at a disadvantage because of the actions of othkesFinancial
Industry Regulatory Authority continues to respond to these epic events through the issuance
of additional broad based regulations (i.e. D&ddnk). The interpetation of these redations

is not without challengesThe increased regulation of FINRA over the plagt years has
resulted in more sanctions each ye&ince increasing regulations have not minimized the
incidences of bad behaviothen how are we to determine if sedigulation is an effective
solution? Those who understand the complexity of the industry are also best to financially gain
from the regulatory gaps within new legislatiomdividuals who are best to stop bad
behaviarrs make the choice to hire attorney$ight violations or compliance officers that lack

a full under standi ng oTheitctease df CQOMabiity hasugtvenn e s s
concern for those who stand to lose their reputation based on the bad decisions of\Gthers.

a lack of uwnderstanding regarding the capability of the compliance role, external laws chase
violations as new unethical behamie are created Although If-regulation is not without
problems the proposed individual paper will explore the insights intoctimapliance officer
liability and discuss some of the challenges that these individuals face within abgseset
industry.

Key Words: financial services, compliance, FINRA, CCO, securities, regulations

COMPLI AKOBRFLI CTS | NF-RHE&UILSATI ON Q- AU NA
SERVI CES

Acting under the direction of regulations set forth by the Financial Industry Regulatory

Aut hority (“FINRA"), financi al services fir
standards of commercial hamoand principles of trade Peer revieweports highlight the

unethical behaviars of financial professionals who balance the pursuit of wealth tivéin

fiduciary dutiesowed to clients;expected by supervisors; and enforced rlegulatory

authorities® In an effort to protect investors fronméncial harm, congressional legislation

created securities regulations and regulatory entities to mitigate unethical estavio

1 Ms. ShawnWashington Doctoral StudentUniversity of PhoenixUS.

2 See FINRA Rule 2010. Standards of Commercial Honor and Principles of Fade

3 See, R.BLamb, Ethics in financialsevi c e s’ ( BuSiree$s )and Bdriéty Reyieh8; M.K. L
tricks. Why do Ponzi schemes succeég@®12) 36(4)Accounting Forun94, J . F . Madde
the Gender Pay Gap amo nGendSram Sdcibd8d k er s’ (20
4 See, Securities and Exchange Act 1933 and 1934

ewis, ‘New dogs, old
n ;Support Biasfamdr ma n c e
12) 26(3)
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Negative behaviars that lead to unethical practices have the potential to damage o ci et y '
faith in a government systemeant to protect investars

FINRA is an independent regulating authority for financial services firms that conduct
business in AmericiThe Securities and Exchange Act of 1934 establishes the need for a self
regulatory organization for the brokdealerindustry; where FINRA plays an important role
as the sole entity that meets this definitidiNRA has the power to bring disciplinary actions
against those firms that violate securities regulations. Disciplinary acgoosxmended by
FINRA for the yearR012entailthe dissemination of fraudulent statements, borrowing money
from customers, failing to detectghibited trades, andales practicabuse$ A review of
FINRA annual reports from 2002 until 2012 indicates a steady increase in sanctidimesnd
for violation of securities laws by firms and individuals. The 2002 annual report shows 814
disciplinary actions charged out of 5,392 financial firms and 662,311 professiolmals
comparison, th2012 report indicates 1,541 disciplinary actionsgad out of 4,300 financial
firms and 630,000 professiondfsThe 2012 statistics represent an increase of sanctioned
securities violations in an environment with less financial organizations and professionals.

SEL-REGUL ATORY LEHALE S

If the interest othe industry is to improve the behavior of financial professionals, the statistics
represent a problem. The increasing number of disciplinary actions over the years continue to
grow, in spite of continuous policy making by regulators. From 2002 to ZONRA
proposed 1,269 regulations for industry comments; an average of 115 regulations .per year
Leaders within financial services comment on the growing challenges compliance presents in
an increasingly regulatory frameworkConsequences for firms failj to abide by FINRA
regulations result in disciplinary actions and reputational dantd§egiety has an expectation
that firms will comply.

The compilation of information contained in FINRA annual reports reflect tioa¢ m
firms and financial professiats are at the center of unethical activityAs financial
professionals, compliance officers are not immune to this scrutiny. Pursuant to SEC Exchange
Act Release No. 50, 347, 83 SEC Docket 2219 (Sept. 10, 2004), a firm must designate a Chief
ComplianceOfficer (CCO) to adopt and implement policies and procedures to prevent
securities violationd* These are individuals who bear the burden of securities compliance.
Compliance leaders who can implement an effective organizational program to deter unethical
behavor have the ability to maintain a culture of compliance. But, how simple is this when
the choice to implement an internal compliance program is not that of tf&5irm

Philosophical leadership theorists help to identify the profiles of CEOs and
organizational structures that facilitate successful investment fifn&iccessful cicome

5G. R. Berry, “Addi ng et hinaking proacess: fileaderpha t haehl| epngddureal @@ @7V 51 0 O
Leadership Studie45.

6 Financial Industry Regulatory Authority (FINRA) (2013) <www.finra.org> accessed 15 December 2015

“B. Bl ack, “Puni srhe qugl dtaidomrarkerBl: NBA | $an cdaf Coporaae, Finrzidl1 3) 8 B
and Commercial Law 23

8 FINRA, January 2012 Disciplinary Actions (FINRA 2012).

9 NASD, 2002 Year in Review: Annual Report (FINRA 2002)

10FINRA, 2012 Year in review and annual financial report (FINRA 2012)

1 FINRA, FINRA Industry. Rule Filings (FINRA) <http://www.finra.org/industry/ruldilings> accessed 01 Decemig&15).

2A. B. Scanlan and C. P u r adjement for'fir@ncialzdrvicégsn s i pubigoam Mmant oday’ ¢
(2007) 62(2) The Business Lawyg35.

Bibid.

“D. A. DeMott, ‘The cr uci aitiondfihe chidf ppomfliancetf if a lcley) {rROASBrNi Bu Brpw
of Corporate, Financial, and Commercial L&6:

15 ibid.

16 See, Berry (n 5D . Knights and H. zing/leddérship pracesses: & stutycoé sertion a | i
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means that these firmacrease profits Organizations do not run without the existence of

people and systemsThe internal regulation of organizations requires owkvidual to take
responsibility and speak out against firm activities which present conflict with investor
investing and regulaiin . Based goemn eBanduorbas’esr vati ons, p
significance will motivate certain aspects of their activityThose functions that bring less

value will be ignored. The management of individuals motivated by maneuvering the
compl exities of t he mar ket to increase firn
exponential profits would selectively consigdgtending to those policies that would prevent

the desired outcome. This becomes the challenge of the C@©behaviors of men within

an organization create the type of environment. Embracing these diverse behaviors among
separate men is key for interaction to fulfill the universal goals.

Research Challenges
Based on a series of qualitative observationsi@tedviews, the examination of the CCO can
explore the projects, plans, and activities which orchestrates the administration of the

compliance progr am. The study wi || attemij
commonpl ace awar en abisstitution'f A phenomenotogical Stidy afn c i
effective compliance | eadership uncovers me

responsibilities. In a phenomenological analysis, one should return to the philosophy of
consciousness or cognitive lifshaped by perception andjected through moral situatidh.

The challenge in seliegulation stems from the intent or perceived notion that actions have
little effect when people lack the capability for exercising good judgement based on their own
motivaion and behaviars.?°

The interaction between leadership and organizations within the financial services
industry are important insights to the practical implementation of regulatory requirements. The
study intends to show similar characteristics relédetthese philosophies in the transcripts of
compliance officers when participants respond to the research questionnaire-endpdn
questions will identify similarities in the experiences of the compliance I1éadaking an
exploratory approach assistéhwthe identification of themes to enhance the effectiveness of
compliance with regulatory requirements of FINRA.

The academic study will be an addition to scholarly examination of compliance
personnel suggested in the work of DeNfotand Black®. The chaging regulatory
environment will continue to spur the need for the development of effective compliance
programs and managemgfPast experiences of compliance professionals will illustrate how
practical procedures implemented intend to meet compliande negulations. While a
guantitative report would provide research relating to the probability of specific strategies, the
type of study would not explain the reasoning behind compliance strategies that transform
legislative policies into practical poligy If the intent is to implement an effective program
of compliancethen a design used to affirm behavioral intentions is appropriate.

manager s i n a financi al services company’; Linb9(® B) 29(6)
PricewaterhouseCoopers LLBroker-dealer and investment adviser compliance programs: More similar than different (FS

Regulatory Brief, 2012)

“A. Bandura, ‘Socialegwilgatiitove (hedty D0 OGrgdni zati onal Beh
248

18N, Friesen, A. Feenberg and G. SawiRéttinjngt ‘oP ht ehn cnngesn o lhoegnys ed nvde s
25 The Information Societ§4, 85.

Bibid.

2A, Bandura and K.M. Simon, ‘-Tagurateoonfoproefmattonyebéehar
Therapy and Researd77, Bandura (n 17).

21w, L. NeumannSocial research methods: Qualitative and quantitative approaches (7" edn, Allyn and Bacon 2011).

22 DeMott (n 14)

23Black (n 7).

24 Scanlon and Purdon (n 12).
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ComplianceResearch
Research and white papers relating to compliance within the bdelaégr industry address the
chdlenges that compliance professionals face implementing regufatiomn Pershing s
industry survey, the top five compliance ckaljes of brokedealers includesales practice
monitoring, regulatory changes, suitability review, product education, awedatamal
processe®® The Securities Industry and Financial Markets Association encourage
relationships between compliance and executive ledddiise perspective being that working
together with executives, regulators, and compliance professionals creates an effective
compliance programOther studies in best practices toward meeting regulatory obligations
include the use of comprehensive writtesligy and procedures; maintaining a compliance
calendar; testing; and prompt remedial resolutfon

Academics argue that regulators are focused on the unfairness of market activity instead
of the threats to direct investor haffhnCompliance knowledge musixtend to market
technology to providewdance on the internal systembich process investment transactions.
Based on the type of investment transactibnskerdealers may require additional registration
with other market exchanges. Multiple registias with various exchanges can create
instances where galatory demands confliéf The compliance professional creates a program
that addresses each regulator that has jurisdiction over the activities of the firm.

Studies regarding effective compliargestems do not distinguish from the myriad of
variable business models of financial services organizattdnsiddition, studies do not focus
on the compliance programs based on the specific organizational size of the firms. In 2012,
the North AmericanSecurities Administrators Associations identified top compliance
violations of brokeidealers thaincluded;home offices, ongerson branch offices;2 agent
branch offices, 5 plus more agents in the branch office, anthramch offices? The findings
revealed the highest violation percentage recorded froaperson branch offices.

Aspects ofRelational Compliance and Ethics
Enforcing ethical behaviw in daily activities requires an understanding of how leaders are
able to engage followeré A social science approach that analyzes collected transcript to
devel op a deeper understanding of “creating
academic interpretation of the compliance process within the specified industry based on
conflicting moral perceptias.

Leonard, Cronan, and Kreie affirmed behava intention as a result of attitudes and
personal normative beliefs in a design to examine ethical models in qualitative“stTilg.
research is important in the pursuit of truth in the management of iemoglregulations.

25 pershingEffective sales supervision and compliance (White paper, Pershing 2012).

26 ibid.

27 Securities Industry and Financial Markets AssociaffiffMA), The evolving role of compliance (White paper, 2013).
28 F. Cooke Zero deficiencies: Closing the gap (ACA Compliance Group BrokeDealer Services, 2012).

29GSeeH. ChitimiratheAmaakat yabssefprohibition enforcement in
Mediterranean Journal of Social Sciences;188 L . Hanson, ‘“Gossip boys”: Il nsider tr a
21(1) Journal of Financial Crin#9; K. Johnsa, ‘ Governing financial markets: Regul at
Law Review 185H . R. Stol |, ‘“Electronic trading in stolXgMkar ket s’

West and M. K. Ker f oclsankondeT hveatii mpeasct (a@2f0 1Boddl 8 ( 2) Fordham Jou
Law 269.

30 SIFMA (n 27)

31 PricewaterbuseCooper (n 16); Cooke (n 28); SIFMA (n.27)

2NASAA, ‘dBerad keeer coor di nated examinations pr oAdmnisttatory Power po
Association, Inc. Annual Conference, San Diego, September 2012).

3% A SavageAust i n and A. Honeycutt, ‘Servant |l eader shi p: A pt
organi zational ef f ect i JoermeoBssinesssandEcananics Reseatéh’ (2011) 9(1)
L. N. Leanard, T. P. Cronan and J. ¥lanmad doehaviorWkasdned iaatidn| u e n c e s
perceived i mportance, or individual characteristics’ (2004
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Kuhndiscusses the scientific revolution that leads to new paradigms of préetiesmcrease
of negative behavigs in a framework designed to mitigate the problem does not resolve the
problem. In other words, if the desire fors to lower the incidences of disciplinary actions
then any multiplier ok would lead to increased measures of negative belravid he rationale
of identifying multipliers of negative behawis within financial regulations could generate
new revolutimary thoughts that require a new framework for industry policymak&hss
research will open the door for further leadership studies in the area of compliance leadership
in the financial services industry. At the end of this research, dialogue fronfizocedeaders
who are on the obligatory side of industry regulations will add practical perspective on meeting
regulations.

The ineluctable duty of the compliance leader fundamentally purports to aid in the
numberof disciplinary actions imposedAs thenumber of securities regulations put in place
to prevent improper activity within the financial markets, so does the numlescgilinary
actions. Capturing the essence of compliance professional does not irrevocably mean an
immediate improvement in éhscandals within the marketplace. A methodical approach to the
observation of intent and actions is an unbiased approach for data collection. Although the
data collected in this manner will remain-prejudicial the feelings of the individuals will
undaubtedly be reflected.

CONCLUSI ON

The results of this exploration will contribute to the academic literature on the ethics of
financial leaders. Specificallyhis research willhelp analy® the meaning of ethics based
regulation for those with the tas&f compliance leadership. These experiences will
demonstrate how compliance leaders are able to effectively implement securities regulations
into practical procedures within an organizationallhe researcher willexplore how
compliance leaders are influ@ng compliant behavios and what methods avoid disciplinary
actions by industry regulators.

Continuing an academic unbiased dialogue of positive factors for effective compliance
is only one factor in improving our economic framewolk.the quest foregulated securities
markets, reports are mixed on the support for effective compliance professionals to efficient
regulations.The mandated position of the CCO starts as a necessary need imposed by external
forces. As a compensated employee of the, fiha CCO must weigh his own sedfgulated
moral value with that of an unseen imposer. In thersglilatory industry of financial
services, the CCO will be challenged with defining intention in the environment of lucrative
opportunities, moral setlhonitoring, and negative consequence.

85T, S.Kuhn, The structure of scientific revolutions (University of Chicago Press 2012).
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